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REGISTERED BONDS AND NEGOTIABILITY 


HE registered bond has received very little attention from 
either lawyer or legislator. It has so long been a gilt-edged 
member of the financial community — though a bit old-fashioned 
in its “ non-negotiability ”, and living in somewhat straitened cir- 
cumstances today —that it has quite generally been taken for 
granted as a known quantity, something not subject to change. 
Many members of the unregistered bond family, on the other 
hand, have, in a series of decisions and with the aid of some legis- 
lation, been accorded full negotiability.2 So, too, share certifi- 
cates, though issued in the name of a specified holder, as are regis- 
tered bonds, and though also not containing the words “ order ” 
or “ bearer ”’, have been given many attributes of negotiability, if 
one may conceive of negotiability as something having a definite 
number of characteristics. But the registered bond, somehow, 
has been passed by. 





1 The Securities Act of 1933 deals with both registered and unregistered bonds, 
in common with other types of corporate securities, but excludes government se- 
curities. Registration, as provided for under that Act, was designed to give some 
measure of control over the issuance of securities. As treated herein, registration 
relates to the machinery set up by the issuing company, ordinarily without the aid 
of legislation, to govern the transfer of its securities. 

2 See Steffen and Russell, The Negotiability of Corporate Bonds (1932) 41 YALE 
L. J. 799. 

8 See in this connection the Uniform Stock Transfer Act, drafted by Professor 
Williston and now in force in some 23 or more states. A leading case under the act 
is Turnbull v. Longacre Bank, 249 N. Y. 159, 163 N. E. 135 (1928), in which a 
bona fide pledgee from a thief was protected as against the former holder. See 
(1929) 38 Yate L. J. 390; Note (1928) 27 Micu. L. Rev. 93. 
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To the man in the street, this “ non-negotiability ” of the regis- 
tered bond is one of its attractive features. And, in a day when 
defalcation and robbery are much too frequent, anything which 
serves to safeguard an investor’s rights, as non-negotiability is 
thought to do, is by no means a minor consideration. Yet, al- 
though most modern bond issues provide for registration, it is un- 
usual for more than a small part of any issue to be registered.‘ 
Just why this is true is not clear, but no doubt it is partly because 
of the immediate fractional price discount occurring upon regis- 
tration.” In England, on the other hand, the general practice is to 
register bonds and debentures, a practice which may in part be 
accounted for by the larger tax upon bearer issues.° Or, again, it 
may be due to a difference of habit and temperament, or the exist- 
ence there of a larger long term investment market. Whether the 
difference has greater significance is a matter for consideration. 

What the man in the street understands by the term “ non- 
negotiable ” as applied to bonds, or at times, for that matter, what 
the courts mean, is not clear. Certain it is, however, that blank 
assigned registered bonds are bought and sold freely in the finan- 
cial markets, the instrument, where blank assigned, passing from 
hand to hand. In this respect registered bonds are treated much 
as are share certificates, though whether justifiably so, in view of 
the difference in legal situation, is questionable. Further, also as 
in the case of share certificates, it is not usual upon each sale or 
pledge to have the transfer registered on the books of the issuing 
company or of its transfer agent. Of course, if the purchaser’s 
rights in and to the security are as well assured without transfer 
as with it, there is little point in going to the additional bother and 
expense of procuring a book transfer except just before interest 





4 See MEEKER, THE WorK OF THE STOCK EXCHANGE (2d ed. 1930) 25. 

5 See id. at 257. The reason for this is hard to find, though at least two factors 
involved are, first, the fees to be paid upon transfer or discharge from registration 
and second, the delay in procuring transfer or discharge from registration. The 
latter is important, since pending transfer the security is not readily saleable. It is 
suggested infra, p. 760, that a further factor, perhaps not fully taken into account, 
is the increased hazard involved in dealings with registered paper, due to the un- 
certainty concerning its status. 

6 See Heap, THE TRANSFER OF STOCKS, SHARES ANB OTHER MARKETABLE SECURI- 
TIES (1930) 34: “ Bearer debentures are less common than registered, as the stamp 
duty on the former is 20s. per cent.; on registered debentures the amount is 2s. 6d. 
per cent.” 
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payments are due. This again, however, is a point to be consid- 
ered more fully. 

It would be plausible, though somewhat premature, to conclude 
at this point that the registered bond, though not negotiable in the 
hands of the registered holder, becomes negotiable when indorsed 
or assigned. That it becomes transferable is clear, but transfera- 
bility is only one characteristic of a negotiable instrument. In- 
deed, with the adoption of the real party in interest statutes, it has 
become a characteristic common to most choses in action, whether 
negotiable or not.’ In fact, though transferability was early an at- 
tribute of the negotiable instrument, it does not appear to have 
been a feature of the first bills of exchange.* And, of course, 
under the Uniform Negotiable Instruments Law today it is quite 
clear that a money instrument to be negotiable must satisfy cer- 
tain fairly arbitrary points of form ° — transferability following 
merely as one of several incidents. 

In most respects the terms of a registered bond are identical 
with those of an unregistered one, so that the problem has to do 
primarily with the registration provision and its effect. There are 
several types.*° In the fully registered bond, issued without inter- 
est coupons, principal apparently may be and interest generally is 
paid to the registered holder by check. Then there is the coupon 
or bearer bond issued with registration privilege, which may be 
converted into a registered bond upon presentation, the unmatured 
coupons being clipped and the name of the registered holder being 
noted both in the space provided on the back of the bond and on 
the maker’s books. This is perhaps the most common form. 





7 These statutes served to remove the procedural complications by which the 
assignee had been forced to sue at law in the name of his assignor. See CLark, 
CopE PLEADING (1928) 100 et seg. The substantive rights of the assignee had 
achieved substantial recognition at law, however, at least by the end of the eight- 
eenth century. See Cook, The Alienability of Choses in Action (1916) 29 Harv. 
L. Rev. 816; (1917) 30 Harv. L. Rev. 449; Williston, Is the Right of an Assignee 
of a Chose in Action Legal or Equitable? (1916) 30 Harv. L. Rev. 97, 99. The 
Jupicature Act, 36 & 37 Vict. c. 66, § 25(6) (1873), completed the transition in 
England. 

8 See 2 StreET, FounpATIONS OF LEGAL LiaBILiITy (1906) 359 et seq., citing 
Marius for the point that “ or order” first appeared about 1650. 

9 NEGOTIABLE INSTRUMENTS Law §§ 1-10. 

10 See discussion by Vice-Chancellor Pitney in Benwell and Everitt v. Mayor 
& City of Newark, 55 N. J. Eq. 260, 36 Atl. 668 (1897). 
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After registration it may be transferred on the books of the com- 
pany as a fully registered bond, though it may generally be again 
exchanged for a coupon bond upon indorsement and surrender. 
Lastly, and also quite common, there is the registerable coupon 
bond, the principal of which in case of registration is made payable 
to the person registered as owner, the interest, however, continu- 
ing to be payable only to the bearer of the coupons, which are not 
clipped when the registration is perfected. 

The technical difficulty is that, whether registered as to princi- 
pal or as to both principal and interest, the obligation of the issu- 
ing company runs only to the registered holder, without addition 
of “ or order ” or words to similar effect. The wording in the con- 
vertible form of bond appears in the first paragraph, wherein the 
maker promises to pay the specified sum “ to bearer, or if this 
bond be registered, then to the registered holder hereof”. Under 
the Negotiable Instruments Law the omission is fatal to negotia- 
bility, though, of course, before registration the bond may be as 
fully negotiable as one payable to bearer.** Moreover, it can be 
reasoned that since the use of words of negotiability has been well 
known for many generations it should be expected that the phrase 
“ registered holder or order” would be used if full negotiability 
were actually intended. But the argument is not as conclusive as 
it sounds, for it ignores the problem of drafting the provision to 
provide for negotiability and yet to allow the issuing company to 
recognize only the registered holder in making payments of prin- 
cipal or interest. Registered holder “ or order ” might be ambigu- 
ous. Yet surely an obstacle of this sort could not long have stood 
in the way, if there was a real need for order paper. 

Still, it would be unsafe to conclude, even at this point, that the 
registered bond is wholly non-negotiable. Indeed, in the opinion of 
at least one writer the contrary is true, with the qualification that 
negotiation takes place at the time of transfer upon the issuing 





11 It is well settled that the presence, in bonds otherwise negotiable, of the 
option to register the bonds does not make them non-negotiable. Dickerman v. 
Northern Trust Co., 176 U. S. 181 (1900); Savannah & Memphis R. R. v. Lan- 
caster, 62 Ala. 555 (1878); Siebenhauer v. Bank of California, 211 Cal. 239, 294 
Pac. 1062 (1930) ; Paepcke v. Paine, 253 Mich. 636, 235 N. W. 871 (1931) ; Ameri- 
can Nat. Bank v. American Wood Paper Co., 19 R. I. 149, 32 Atl. 305 (1895); 
Bank of California v. National City Co., 141 Wash. 243, 251 Pac. 561 (1926). 
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company’s books.** This is obviously quite a different thing from 
the general negotiation of order paper by indorsement and deliv- 
ery in the market place. The one case cited for the proposition, 
though stronger authority might be found, held merely that a 
transferee who had procured registration could recover interest in 
a suit brought in his own name.** Apart from the technical ques- 
tion of whether plaintiff had brought his suit properly there 
seemed to be no substantial defense, and, as the court said in grant- 
ing recovery, any other result would be a “ fraud on purchasers ”’. 
This case does not take us very far. 

One who seeks to go farther, however, and have the courts grant 
registered bonds full negotiability apart from statute, has a hard 
cause. Of course, they could be considered sui generis, but this 
has become difficult since the decision of the New York Court of 
Appeals in Manhattan Co. v. Morgan,** in which it was ruled that 
an interim certificate, calling for delivery of bonds when, as, and 
if issued and delivered to Morgan & Co., could not be negotiable 
because it did not meet the requirements of form stated in the 
Negotiable Instruments Law. And, obviously, bonds and deben- 
tures, being payable in money, are much more clearly within the 





12 See 2 MacHEeN, Mopern Law or Corporations (1908) § 1743: “ A registered 
bond or debenture is no less negotiable than a bearer bond. The difference is rather 
in the method of the negotiability. As a bill or note payable to order is negotiable, 
so is a registered bond or debenture. A transfer by registration is equivalent to a 
transfer by endorsement of a bill or note. After registration, the company is 
effectually precluded from raising any equitable defences which would have been 
available against the transferor.” See further, DANrEL, NEGOTIABLE INSTRUMENTS 
(6th ed. 1914) § r501b: “It would seem from the few decisions that exist on the 
subject, that registered bonds are not negotiable; and that they are in fact regis- 
tered so as to make them transferable in such manner as to exclude equities be- 
tween the original parties only by registry upon the books of the corporation issu- 
ing them.” 

13 Strauss v. United Telegram Co., 164 Mass. 130, 41 N. E. 57 (1895). Massa- 
chusetts had had a general statute since 1852 purporting to put bonds under seal on 
the same footing with promissory notes, but it did not in terms apply to registered 
bonds. 

14 242 N. Y. 38, 150 N. E. 594 (1926). The case is discussed in (1926) 35 YALE 
L. J. 877, 878, and the Hofstadter Act, subsequently adopted in New York to avoid 
the results of the case, is analyzed in Note (1930) 40 Yate L. J. 261. This act, as 
originally adopted, applied only to interim certificates and equipment trust certifi- 
cates, making them in some measure negotiable, but was later amended to include 
certain bearer bonds. Registered bonds, however, were not included within the 
statute. 
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purview of that act than interim certificates. Moreover, even if 
the act should be amended, as has been proposed,** to make it ap- 
ply only to instruments of the sort particularly described in the 
act, that is notes, checks, and bills of exchange, it is not at all 
clear that the result would be any more favorable to the negotia- 
bility of registered bonds. Too many courts have given at least 
lip service to the dictum that the registered bond is not negotiable, 
the current of doctrine has become too definitely set, to afford 
much hope of its recognition as a new instrument at this time — 
particularly since in all but the registration privilege it is now 
controlled by the act.*® 


THE ENGLISH CASES 


A study of the reasons for resorting to registration in the be- 
ginning, insofar as they are ascertainable, is not particularly fa- 
vorable to such a cause. Consider, for example, the British gov- 
ernment loans, known as consols, which are not payable at the 
instance of the holder, though they are redeemable as to principal 
by the government at its option. At one time these were evidenced 
by “ tallies ”, which appear to have been transferable by delivery. 
In the latter part of the eighteenth century or early in the nine- 
teenth, however, the practice of issuing tallies was abandoned. 
Since then and up to the present time the only significant evidence 
of the government’s obligation on these so-called inscribed shares 
has been the book record kept by the Bank of England as transfer 
agent.’ Probably this practice developed to provide maximum 
security to the investor — and, incidentally, maximum protection 
to the transfer agent — since a great deal of precaution can be, and 





15 See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE LAWS AND PROCEEDINGS (1931) 221. See generally, Turner, Revision 
of the Negotiable Instruments Law (1928) 38 YALE L. J. 25. 

16 That bearer bonds are governed by the Negotiable Instruments Law seems 
now to be generally admitted. Brannan’s NEGOTIABLE INSTRUMENTS LAw (sth 
ed. 1932) 88. See further Aigler, Recognition of New Types of Negotiable Instru- 
ments (1924) 24 Cot. L. REv. 563. 

17 Interest warrants, called “dividend warrants ”, issued periodically to regis- 
tered holders, were held negotiable in 1844, though they were not payable to order 
or bearer. The case turned upon evidence of custom going back fifty years or more 
to treat them as being negotiable when the holder had signed a receipt upon the 
back. Partridge v. Bank of England, 13 L. J. Q. B. (N.s.) 281 (1844). 
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is, taken to ascertain the regularity of a transfer. Such a prac- 
tice compares favorably with real estate law, stability and security 
of title being deemed more important than ready transferability. 

But even this close identity between the inscribed obligation 
and the theoretical common-law chose in action, each being wholly 
lacking in tangible form, did not suffice to deprive the subsequent 
bona fide purchaser of all protection. In Davis v. The Bank of 
England ** book transfer had been made in reliance on a forged 
power of attorney. The court, by Best, C. J., ruled, on principles 
avowedly borrowed from note law, that the person whose name 
had been forged was still entitled to dividends (interest), as 
though his indorsement had been forged upon a note, but then 
went on to say: 


“ But to prevent as far as we can the alarm which an argument urged 
on behalf of the bank is likely to excite, we will say, that the bank 
cannot refuse to pay the dividends to subsequent purchasers of these 
stocks. If the bank should say to such subsequent purchasers, the per- 
sons of whom you bought were not legally possessed of the stocks they 
sold you, the answer would be, the bank, in the books which the law 
requires them to keep, and for the keeping which they receive a re- 
muneration from the public, have registered these persons as the owners 
of these stocks, and the bank cannot be permitted to say that such 
persons were not the owners. If this be not the law, who will purchase 
stock, or who can be certain that the stock which he holds belongs 
to him? ” 2° 


Though the court thus recognized the business need, even in the 
case of government obligations, of noticing the investor, the case 
does not go far toward recognition of registered instruments as 
negotiable. 

While the government was thus adopting a policy of strict regis- 
tration — no certificate at all being issued —the business man, 





18 2 Bing. 393 (1824). B 

19 Jd. at 407-08. The court went on to say: “Indeed, from the manner in 
which stock passes from man to man, from the union of stocks bought of different 
persons under the same name, and the impossibility of distinguishing what was 
regularly transferred from what was not, it is impossible to trace the title of stock 
as you can that of an estate. You cannot look further, nor is it the practice ever 
to attempt to look further than the bank books for the title of the person who 
Proposes to transfer to you.” Jd. at 408. 
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intent upon financing a rapidly expanding industrial effort, felt 
impelled to issue instruments of various types to appeal to the 
investor. Share certificates, which a century earlier had been used 
in all sorts of ventures, many of which had come to grief, were 
again being issued in large amounts, this time in somewhat more 
stable business undertakings.”” Debentures, and debenture stock, 
so-called, were similarly issued to meet the business need for 
funds. These obviously were to be more readily transferable than 
the inscribed government obligations. Indeed, in these years great 
strides were taken to promote the security and freedom of com- 
mercial transactions — at the expense of static ownership. Mans- 
field had but just taken over the law merchant regarding bills and 
notes into the common law. Buller in 1793, in the great case of 
Lickbarrow v. Mason™ had recognized that the bill of lading could 
serve to unlock the vast values of goods in transport. Ellen- 
borough in 1812, in the leading case of Pickering v. Busk * had 
given great impetus to the apparent authority doctrine in agency, 
to the substantial advantage of trade. The court of King’s Bench, 
by Bayley, J., in the case of Tarling v. Baxter,” decided in 1827, 
recognized that the buyer’s enjoyment of beneficial ownership 
need no longer await the more leisurely requirement of actual 
physical delivery of the goods. And soon.** But in spite of this 
quickening of pace, and with less reason than obtained in the case 
of shares, since voting rights were not involved, it was to become 
the practice to provide for the registration of debentures. 

There do not appear to have been many cases during this time 
involving registered bonds. In one of the most important, that of 
Athenaeum Life Ins. Co. v. Pooley,?> the subsequent bona fide 
purchaser of debentures had taken them to the company’s secre- 





20 PowELL, EvOLUTION OF THE Money Market (1915) 152, 178. The Bubble 
Act was repealed in 1825. 6 Geo. IV, c. 91. 

21 6 East 20. 

22 15 East 38. 

23 6 B. & C. 360. Even though the element of beneficial ownership “ enjoyed ” 
here was the risk of loss, the general effect was to push transactions forward to an 
early conclusion. 

24 Even Lord Abinger, C. B., was to serve commercial development, though un- 
wittingly and at the expense of the laborer, by his decision in Priestley v. Fowler, 
3 M. & W. 1 (1837), establishing the fellow-servant rule, thus relieving business for 
nearly a century of a very substantial risk. 

25 28 L. J. Ch. (N.s.) 119 (1858). 
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tary and had them stamped “ Athenaeum Life Ass. Soc., regis- 
tered. F. G. Tomlins, Secretary, Dec. 8, 1854.” The defense was 
that the directors had no authority to issue such bonds and that 
the issue was fraudulent. At law, judgment was given for the pur- 
chaser, since the bonds carried a representation that the share- 
holders had consented to the transaction and this recital had been 
relied upon in good faith. But enforcement of the law judgment 
was enjoined in equity,”® the court, by Bruce, L. J., saying of the 
purchaser that: “ Unfortunately, he has bought what the English 
law calls ‘ a chose in action,’ and it is too clearly settled to admit of 
question or argument that a person buying a chose in action, which 
can only be put in suit in the name of the original holder from 
whom he buys, must abide the case of the person from whom he 
buys, in whose name it is put in suit at law.” *” This was fair 
warning that, whatever the expectation of the commercial com- 
munity, the whole long quarrel over the alienability of choses in 
action had yet to be gone through with in the case of debentures. 
It seems probable, however, that registration was thought to pro- 
vide one way around, since the newly registered holder of a valid 
bond or share could be and as a practical matter was recognized 
in his own right.” 

In neither this case nor in the Davis case, though, would any 
different result have been reached had the instrument been held 
negotiable, as that term is now used, for both the defense of forged 
indorsement and of unauthorized issue is today available against 





26 It is to be noticed that the equity court took an extremely conservative, not 
to say reactionary, position on the authority question. The law court, following 
the case of British Royal Bank v. Turquand, 6 E. & B. 327 (1856), had ruled that 
the purchaser was not bound at his peril to inquire so closely into the internal 
corporate machinery of authorization. See STEFFEN, CASES ON THE LAW oF AGENCY 
(1933) § 27, for subsequent cases on the point. 

27 28 L. J. Ch. (n.s.) 119, 124 (1858). 

28 The evidence to support this statement is not too convincing, since the suit 
at law upon the debentures in the Athenaeum case was brought in the name of the 
assignor, notwithstanding the registration. However, had the original debentures 
been surrendered and new ones issued upon transfer, it would seem that the new 
holder would certainly be privileged to sue in his own name. Indeed, in the earlier 
case of Vertue v. The East Anglian Rys., 19 L. J. Ex. (N.s.) 235 (1850), it was held 
that after transfer of bond and mortgage, registered on the books as provided in 
8 & 9 Vict. c. 16, §§ 46, 47 (1845), suit could only be brought in the name of the 
transferee. And, of course, the registered transferee of shares had long been rec- 
ognized as the owner entitled to be dealt with in his own name. 
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all parties.” The cases are important, particularly the Athenaeum 
case, as showing the judicial tendency to apply chose-in-action 
law, rather than the law merchant, when dealing with bonds. 
What the exact source of this judicial antipathy to the transfera- 
bility of rights and next, to their transferability free of defenses, 
may have been has never been fully explained. In the case of 
share certificates, which, though transferable, are still not nego- 
tiable in any real sense in England, the power to confer transfera- 
bility was early regarded as a prerogative of the sovereign, to be 
granted for a consideration.*® Further, there was doubt whether 
the assignee should be allowed to assume a position of proprietor- 
ship without the consent of the other persons interested and, con- 
versely, whether the transferor should be relieved of responsibil- 
ity... These were seemingly substantial reasons not applying 
particularly to bonds. But whatever the basis for the rule gener- 
ally, there is no gainsaying its amazing tenacity, a tribute to the 
reluctance, not to say opposition, which the high priests of pro- 
cedure have always shown in recognizing substantive needs.” 
That this attitude did not meet business needs was evident in 
many ways. As early as 1811, when a decision had treated as non- 


negotiable the bonds of the United Company of Merchants trad- 
ing to the East Indies,** an act of Parliament was obtained to cover 
the case.** But, apart from this, instruments, though labelled 
bonds, debentures, debenture bonds, or debenture stock,** were 





29 NEGOTIABLE INSTRUMENTS LAw § 23. 

30 PowELL, op. cit. supra note 20, at 144. 

81 Jd. at 178. 

82 But see Arnold, The Réle of Substantive Law and Procedure in the Legal 
Process (1932) 45 Harv. L. Rev. 617. 

83 Glyn v. Baker, 13 East 509 (1811). 

84 51 Geo. III, c. 64 (1811). To similar effect, see McKenzie v. Montreal & 
Ottawa Ry., 29 U. C. C. P. 333 (1878), construing legislation (35 Vict. c. 12, § 2, O 
(1872)) as follows: “‘ The bonds or debentures of corporations, made payable to 
bearer or any person named therein, may be transferred by delivery; and such 
transfer shall vest the property of such bonds or debentures in the holder thereof, to 
enable him to maintain an action thereof in his own name’”. In the court’s view, 
not only could the transferee sue in his own name, but the maker was precluded, 
because of this legislation, from asserting a defense of failure of consideration 
available as against the original holder. The latter point was judicial legislation. 

35 The term “debenture” is very old and non-technical in meaning, and is 
today practically synonymous with our word “bond”. Debentures are usually 
issued in series in even denominations, ordinarily by a corporation and under seal, 
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being drawn to conform rather closely to the form of the promis- 
sory note. The winding-up cases in equity took the first impor- 
tant step toward recognition of the relationship. In the case of 
In re Blakely Ordnance Co.** the debentures were payable to 
“ Blakely and Dent, their executors, administrators, and assigns, 
or to the bearer hereof” (italics inserted). The court said that 
though the bearer could not sue at law, still it was evidently the in- 
tention of the issuer, apparent from his use of the word bearer, 
to obligate himself to whatever holder might be in possession of 
them, and this, necessarily, free of defenses. Wherefore the bank 
was permitted to prove its claim on the debentures, much as 
though they were negotiable. The first step, obviating the pro- 
cedural difficulty in the path of the assignee, was relatively easy, 
but the second, cutting off the maker’s defenses, covered a great 
deal more ground. 

In the following year Lord Cairns, in the case of Jn re Natal 
Investment Co.,*" had a similar situation before him involving 
“debentures ” which read: ‘‘ Whereas the Natal Investment 
Company .. . is indebted to A. Coqui in the sum of £500, now 
these presents witness, that in consideration of the premises the 
company hereby declares that the funds, assets, and property of 
the company shall be subject and liable for the same, and the com- 
pany hereby undertakes to pay unto the said A. Coqui or to his 
executors, administrators, or transferees, or to the holder for the 
time being of this debenture bond, the sum of £500, . . .” (italics 
inserted). Obviously this instrument showed fully as close a rela- 
tionship to the common-law deed, at least in its recitals, as to the 





though not always, and may be either secured or unsecured. The term “ bond” 
or “ debenture bond ” caused trouble in the early English cases since it was closely 
identified with the chose in action (cf. In re Imperial Land Co. of Marseilles, 
L. R. 11 Eq. 478 (1871)) and, indeed, the form, “ know all men by these pres- 
ents”, the seal, and in some cases the penal sum in twice the amount of the obli- 
gation, showed direct descent, on one line at least, from the common-law deed. 
The addition of “ or bearer”, though indicating a crossing with the negotiable in- 
strument, was not always successful in removing this taint. As to what is meant 
by “stock”: “The difference between debentures and debenture stock — apart 
from the fractional sub-divisibility of the latter —is, that ‘a debenture’ is the 
description of an instrument, whereas ‘ debenture stock’ is the description of a 
debt or sum secured by an instrument.” Parmer, Company Law (13th ed. 1929) 
301. Many of the early municipal bonds issued in this country were called 
“stock ”, but the term today is used principally in reference to shares. 
386 L. R. 3 Ch. App. 154 (1867). 87 L. R. 3 Ch. App. 355 (1868). 
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merchant’s promissory note. It was urged, however, that the pro- 
vision as to the holder for the time being made the instrument 
payable to bearer and enforceable in equity by a bona fide pur- 
chaser. But in Lord Cairns’ view, there was nothing “to shew 
that the Natal Company intended to forego or to renounce the 
ordinary rule, that the assignee of a chose in action must take 
subject to the equities between the original parties.” ** 

This decision was unpopular. Later in the same year, instru- 
ments called debentures made payable “ to the order of the said 
J. C. Hodges, Esq.” were held enforceable by the transferee. As 
said by Wood, L. J., “ the authorities go to this, that where there 
is a distinct promise held out by a company, informing all the 
world that they will pay to the order of the person named, it is not 
competent for that company afterwards to set up equities of their 
own and say that because the person who makes the order is in- 
debted to them they will not pay.” *® And, almost unnoticed, the 
usual estoppel requirement, that the holder show that he had re- 
lied upon the provision in question, was ignored. In a case two 
years later involving “ debenture bonds ”, so-called, Sir R. Malins, 
V. C., could say: 


“Tt would be contrary to every principle, and fatal to the existence of 
such instruments in this and all other companies, if in the hands of every 
person taking them they were subject to the equities between the com- 
pany and the original holder; it would be a blow to the mercantile trans- 
actions of this country far beyond the value of any protection to be 
afforded to the members of this company, who, if they were unfortu- 
nate, were unfortunate in being betrayed by the persons to whom they 
committed their interests.” *° 


It was only five years after this that the House of Lords, in Good- 
win v. Robarts,“* opened wide the category of negotiability to in- 





88 Jd. at 361. 

39 Jn re General Estates Co., Ex parte City Bank, L. R. 3 Ch. App. 758, 762 
(1868). “The instrument is called on the face of it a debenture, which, so far as 
it goes, is in favour of its being a deed, and not a promissory note; but when we 
look at its contents we find that the company thereby undertake to pay to the 
order of Hodges, on the 1st of July, 1867, the sum of £1000, with interest at the 
rate of £5 per cent. per annum, which, apart from the immaterial substitution of 
‘ undertake’ for ‘ promise,’ is the simple and ordinary form of a promissory note.” 
Ibid. 4° In re Imperial Land Co. of Marseilles, L. R. 11 Eq. 478, 490 (1870). 

41 L. R. 10 Ex. 337 (1875). Two years previously it had been held that bearer 
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clude not only debentures, but script certificates, upon a showing 
only that they customarily circulated as negotiable instruments. 

But the registered instrument was a horse of a somewhat dif- 
ferent color; it provided for a special means of transfer upon the 
books of the company, thus leaving the gate open for a play on 
legal and equitable title. Moreover, since it was not in terms 
payable to order or bearer, it could not be said so readily that the 
“intent ” of the maker was in favor of the purchaser. Notwith- 
standing this, in the case of Jn re Hercules Ins. Co.,*? Malin, V. C., 
decided that a holder, who had procured registration, should not 
be subject to defenses of the issuing company good as against the 
original holder. ‘ Upon principle, I am of opinion that what 
Mr. Brunton did [in giving notice of assignment and requesting 
registration] is abundantly sufficient to make him the owner of 
this bond in equity, and to give him the same right against the com- 
pany as if he held a negotiable security.” ** Registration, though 
designed to protect the investor — and incidentally the issuing 
company — was thus to be used to cut off defenses. But Malin, 
V. C., stated the matter rather broadly, though evidently both 
maker and investor favored cutting off defenses of the issuing 
company to some extent, for it became usual to employ a condi- 
tion in the instrument to the effect that principal and interest 
would be paid “ without regard to any equities between the com- 
pany and the original or any intermediate holder.” ** 

The instrurnent before the court in the Hercules Ins. Co. case, 
payable to “ J. S., his executors, administrators and assigns ”, had 
not been registered before transfer to the claimant. The transfer, 





debentures were not negotiable, the precise issue being whether a bona fide pur- 
chaser of stolen instruments could enforce payment of them. Crouch v. Credit 
Foncier, L. R. 8 Q. B. 374 (1873). 

42 L. R. 19 Eq. 302 (1874). 

43 Jd. at 311-12. A similar result had been reached in the earlier case of Higgs 
v. Assam Tea Co., L. R. 4 Ex. 387 (1869), though there the instruments had been 
registered and in some cases new certificates had been issued. Perhaps the result 
could be justified on principles of novation, but it certainly went beyond what had 
previously been decided as to the assignment of choses in action, for it had been 
held in Mangles v. Dixon, 3 H. L. Cas. 702 (1852), that the debtor might assert 
defenses, although he had failed to advise the assignee of them upon receiving 
notice of the assignment. 

44 This and other clauses used in English debentures are discussed in PALMER, 
Company Law (13th ed. 1929) 309. 
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accordingly, could be governed by ordinary note law and the 
same result reached. Some twenty-five years later, in the case of 
In re Goy & Co., Limited,* a fully registered debenture held by 
a director in the issuing company was transferred after the com- 
pany had commenced voluntary winding-up proceedings. The 
transferee presented the debenture with evidence of his “ title and 
identity ” as required and demanded to have the transfer regis- 
tered. Before actual registration, however, it was discovered that 
the registered holder was in default to his company for some £300 
and this was claimed as a set-off. It was ruled by Stirling, J., that 
the offset was not available. ‘The company has for a valuable 
consideration renounced any right it would otherwise have had to 
object to transfers on the ground of equities subsisting between the 
company and the transferor; and, under circumstances such as 
exist in the present case, mere delay seems immaterial.” *° 

This was quite different from holding the instrument negotiable, 
though again an identical result was reached. In the subsequent 
case of In re Palmer’s Decoration & Furnishing Co.*" involving 
similar facts, the transferee had given notice of his interest in the 
debentures but had not demanded registration. It appeared that 
the transferor and registered holder had defrauded the company. 
This was allowed as a defense, in spite of the Jn re Goy & Co. de- 
cision, the court saying: 


“ The object of the conditions as here expressed is that, if the transferee 
becomes the registered holder of the debentures, the company is pre- 
cluded as from the date of registration from setting up as against the 
transferee any rights it may have possessed as against the original 
holder; but that does not mean that the transferor or the transferee is 
given the right to insist on the registration of the transfer so as to ex- 
clude the company’s equities or rights. There may be a form of de- 
benture which excludes in favor of a transferee the company’s rights 
against the transferor although registration of the transfer has not yet 
taken place; but a debenture in the form before me is only a protection 
to the transferee when he has got upon the register.” 48 





45 [1900] 2 Ch. 149. 

46 Td. at 155. 

47 [1904] 2 Ch. 743. See also In re Smith & Co., [1901] 1 Ir. 73. 
48 Id. at 749. 
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The clause, though carrying assurances to the investor, thus actu- 
ally served as a limitation upon his rights. There was no discus- 
sion of negotiability. 

Looked at from the viewpoint of the issuing company, that is, 
where it is sought to safeguard the maker in making payments, 
a similar trend is apparent. In the Jn re Natal Investment Co. 
case the company had used a proviso that, “ the payment of the 
said sum of £500, or other amount due upon this debenture bond 
to the person presenting the same, shall be a good and sufficient 
discharge to the company from any claim or demand in respect 
thereof ”’, thus permitting the company to pay with approximately 
the same safety as though the instrument were fully negotiable.* 
The provision in the Palmer’s Decoration and Furnishing Co. 
case, on the other hand, read: “ and the receipt of the registered 
holder for such principal moneys or interest shall be a good dis- 
charge to the company therefor”, nothing being said as to 
whether the debenture instrument need or need not be surrendered. 
Moreover, at least so the debenture said, the company was not 
“bound to enter in the register notice of any trust or to recognize 
any right in any other person save as herein provided”. It would 
seem from this that the instrument, in the case of the registered 
debenture, is a matter of diminishing consequence —a far cry 
from full negotiability. 

This no doubt overstates the case, for quite obviously it is con- 
templated that the certificate may be dealt with by the registered 
holder, though it is usually provided that “no transfer shall be 
valid unless made in the company’s books by the registered 
owner”. In one of the early cases involving transfer of register- 
able, but not registered, American bonds which had been wrong- 
fully pledged with the defendant, the court had this to say about 





#9 Under the Negotiable Instruments Law § 88, the maker in paying an instru- 
ment is substantially as well safeguarded as the holder is in purchasing it. Of the 
debenture provision in question Lord Cairns said: “ That proviso, however, is not 
a proviso for the benefit of either the assignee or the holder of the debenture; it 
is a proviso for the benefit of the company itself, in order to absolve the company 
from the burden of having to look into the title of any person who might present 
the debenture to them for payment. It does not oblige them to pay to any per- 
son who presents the debenture, it merely absolves them from subsequent liability 
if they do, in point of fact, pay to a person who presents the debenture.” L. R. 
3 Ch. App. 355, 361-62 (1868). 
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such a provision: “ Now that looks as if they were not trans- 
ferable without such an entry in the books. But in my opinion 
that is not so until after there has been an entry of the name in 
the books; but after that there must be a transfer in the way 
pointed out.” °° The bonds being payable to bearer or left blank 
with a provision for payment to the legal holder and assigned in 
blank, it was held that the bona fide purchaser should be pro- 
tected. But even when registered it is apparent that the regis- 
tered owner can assign the certificate and the company must, 
if it is otherwise in order, register the transfer upon its books.” 
Moreover, the courts have been quick to make use of estoppel 
and apparent authority concepts, even to expand them, in order 
to protect the bona fide transferee in this situation.” The pro- 
vision as to book transfer goes only so far as necessary to pro- 
tect the company. 


THE AMERICAN CASES 


This brief survey discloses enough uncertainty, no doubt, to 
justify Chalmers in not including bonds and debentures in the 
Bills of Exchange Act; his purpose was one of codification.” 
Moreover, in view of the Goodwin v. Robarts decision, there was 
no crying need for such legislation in the case of ordinary bearer 
bonds. But that decision may be said to represent the high point 
of the movement and, however valid the reasons, the registered 
instrument never quite scaled the heights; in fact, it seems to 
have fallen back from the 1875 point. In this country, though 
one would expect even more diversity of opinion, the course of 
the decisions as to bearer bonds was much the same as in Eng- 
land.** At the same time the registered bond had probably come 
nearer to recognition here, when the Negotiable Instruments Law 
was drafted and crystallized the situation adversely, than any 


— | 





50 Easton v. London Joint-Stock Bank, 55 L. T. R. 678, 685 (1886). 

51 That specific performance is a proper remedy, see Benwell and Everitt v. 
Mayor & City of Newark, 55 N. J. Eq. 260, 36 Atl. 668 (1897). 

52 As to share certificates, blank indorsed, see Fuller v. Glyn, Mills, Currie & 
Co., [1914] 2 K. B. 168, and cases there cited. 

53 CHALMERS, BILLs OF EXCHANGE (6th ed. 1903) 316. 

54 See Steffen and Russell, supra note 2, at 803, 804. 
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decision there had taken it. Whether this was due to judicial 
misunderstanding of the effect of registration or for more sub- 
stantial reasons is a question. There have not been many cases. 

The early holdings had to do, again, with the maker’s defenses. 
They were mostly concerned with the many municipal issues called 
forth to finance railroads and canals following the panic of 1842- 
1843. As said by Justice Grier in the first case found dealing with 
registered bonds, a case involving a suit upon interest coupons 
on bonds issued by the City of Pittsburgh to a railroad corpora- 
tion: 


“When the mania for railroads again spread over the community — 
when it was anticipated that every railroad, from any place to another 
place, or no place, would produce large profits on the investment, would 
convert villages into cities, and make every city a London, and double 
and treble the value of land in every county through which they passed, 
the state being unwilling to involve herself in further debt, and risk a 
second insolvency, the scheme of city, county, and borough subscriptions 
was invented and put in practice.” *° 


The bonds in question provided that they should be “ transfer- 
able only on the books of the city ” and this, in Justice Grier’s opin- 


ion, deprived the holder of any “ presumption that he is entitled to 
the interest by mere possession of acoupon ”’.°* While the decision 
may have been intended as a slight help to the community, making 
it necessary for the holder to obtain a regular assignment and 
registration, it quite definitely proceeded upon the notion that the 
bonds were not negotiable.” 

In two early Virginia cases growing out of the wartime attempt 
by federal courts to confiscate registered municipal bonds held by 
“rebels ”, so-called, a more favorable view was taken. In the 
first ** the court had ordered new instruments to be issued to its 
receiver, and these, bearing a legend reciting the facts, were sold 
to the public. The purchaser who bought the bond in question 





55 Oelrich v. Pittsburgh, Fed. Cas. No. 10,442, at 595 (C. C. W. D. Pa. 1859). 

56 Td, at 597. 

57 See also Cronin v. Patrick County, 89 Fed. 79 (C. C. W. D. Va. 1882), for 
a further example of the same attitude concerning bonds payable to a railroad “ or 
assigns ”; being registered they could not be negotiable, or, at least, so the court 
ruled. 

58 DeVoss v. Richmond, 18 Gratt. 338 (Va. 1868). 
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surrendered it for a new certificate registered in his name, but 
the new bond, by mistake, did not bear the notation. This was 
later sold to the defendant, the instrument being first surrendered 
and the bond in suit being issued to the defendant in his name. 
The court refused to cancel the bond on the city’s suit, though 
the confiscation judgment had been declared invalid, since in the 
court’s view either the bonds were negotiable or, at all events, the 
city was estopped. The court said: 


“ An assignee for value, who receives a bond from the holder with a 
power of attorney to transfer it, acquires, under the ordinance, the legal 
title of the holder before a transfer on the books, subject only to the 
right of the city to make payment to the registered owner. The new 
certificate, or the delivery of an old certificate with a power of attorney 
to transfer it, will cut off all defences which the city might have against 
any prior holder.” °° 


This was an advanced position. In the later case ® the court 
receded so far as to say that the city was not estopped as to the 
original purchaser under the confiscation proceedings, even al- 
though the stock (bonds) was subsequently reissued and regis- 
tered in his name. The cases are not necessarily in conflict, for 
defendant here was, in a sense, an immediate party, not a subse- 
quent purchaser, and so would be subject to defenses. Even in 
the case of subsequent purchasers it seems to be well settled that 
the person procuring registration is himself responsible for title 
irregularities in prior unregistered transactions and therefore 
cannot claim an estoppel as against the issuing company by reason 
of registration.” 

A later case seemingly even more favorable to negotiability, but 
possibly not going the whole way, is that of D’Esterre v. Brook- 
lyn, involving an issue of some $148,000 of municipal bonds put 
out to provide funds for improvement purposes. The bonds were 
issued as registered bonds; that is, they bore an indorsement 





59 Jd. at 351. 

60 Webb v. City Council of Alexandria, 33 Gratt. 168 (Va. 1880). 

61 Starkey v. Bank of England, [1903] A. C. 114. Here a broker procuring 
transfer on a forged power of attorney was held liable to the transfer agent. See, 
however, Ames, Forged Transfers of Stock: Another View (1904) 17 Harv. L. 
REV. 543. 

62 90 Fed. 586 (C. C. E. D. N. Y. 1898). 
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that: “ This bond is registered in town treasurer’s office, Graves- 
end ”’, but had been left blank as to the holder. The court held 
that the bona fide purchaser was entitled to registration and could 
enforce the obligation free of a defense of fraud and failure of 
consideration good as against the original holder. The court said: 


“ A negotiable instrument is, by registration, to an extent deprived of 
its negotiable quality; but this disability is removable by the voluntary 
transfer by the owner of the instrument to another. Thereupon the 
town must, upon application, register it in the name of the new holder. 
The registration of such an instrument does not have the effect of sub- 
jecting it to any defences existing against the persons in whose name it 
is first registered.” ®* 


This, of course, is largely dictum since the bonds were in no 
proper sense registered, but, at most, merely authenticated.* 
Viewing the paper as payable to bearer the case is easily sustain- 
able. So, too, it may not be criticized if the original holder had 
become a holder in due course, for clearly once having attained 
a holder in due course status, he is not deprived of it by reason 
of having obtained registration, whether the instrument as so 
registered should be regarded as negotiable or not. The case 
as it stands, however, comes perilously close to full recognition 
of the registered bond as an instrument payable to order. 
Oddly enough there have been few cases involving special con- 
ditions designed to state the maker’s position. The one case 
found in which the clause that payment would be made regard- 
less of equities between the company and the original or any 
intermediate holders was used involved an issue of debentures 
amounting to £100,000 put out by an English company operating 
in the United States. The defense to a creditors’ action was fraud 





63 Td. at Sor. 

64 Tt is usual in issuing bonds under mortgage to have each instrument “ au- 
thenticated ” by the trustee or some other financial institution to show that they 
are secured by the mortgage. In the case of shares, the transfer agent or a separate 
bank or trust company, acting as “ registrar ”, certifies similarly that the particular 
certificate does not constitute an over-issue of stock. . 

65 Thomas v. De Moss, 202 N. C. 646, 650, 163 S. E. 759, 761 (1932): “ The 
tight to have the bond registered is given to a holder of the bond for his protection, 
and may be exercised or not in his discretion, without affecting the liability of the 
maker. One who has acquired the bond as a holder in due course does not forfeit 
his rights as such holder against the maker by the registration, at his option, of 
the bond.” 
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and failure of consideration. After referring to the clause in 
question and considering a number of English authorities the 
court said: “ It is immaterial, therefore, whether the bonds were 
technically negotiable or not, since this element of negotiability 
had been specifically contracted in the instrument.” °° The odd 
part is that such clauses have not been more widely used in order 
to appeal to investors,” though no doubt the American investor 
has not been so wary as his British cousin. On the other hand 
the practice not to use them may possibly give some clue to the 
reluctance of the American investor to deal in registered bonds, 
for obviously, in the present state of the cases, the purchaser’s 
risk is materially increased without them. 

When one turns to the equities of ownership a number of cases 
are found safeguarding the registered holder where a purported 
transfer has been obtained upon a forged assignment executed in 
his name.®* Indeed, as Justice McLaughlin said relative to instru- 
ments called “consols” so transferred, “ Being registered they 
were non-negotiable”, a gratuitous remark, “‘ and could not be 
sold except by direction of the registered owners, . . .”® So, 
too, where bonds are released from registry on forged authority 
and converted into bearer instruments, the registered holder is 
protected. The reason for this, as Judge Haight stated in such 
a case is that “ The purpose of such registration was to save the 
owner from loss resulting from larceny or destruction of the 
bonds. Being registered they could not be sold. If presented to 
the railway company for payment of the interest or principal by 
others than the registered owner, payment would be refused.” ” 
But these reasons, if valid, apply equally to any unindorsed 
order paper; such paper also, though fully negotiable, is non- 
negotiable in the sense meant by Justice McLaughlin. These 





66 Morgan Bros. v. Dayton Coal & Iron Co. Ltd., 134 Tenn. 228, 254, 183 S. W. 
IOIQ, 1025 (1915). 

67 The evidence that such clauses are not used is purely negative; no reference 
to them appears in the standard form books. See, e.g., Horr, Trust MortcaceE 
Forms (1929). 

68 Varney v. Curtis, 213 Mass. 309, 100 N. E. 650 (1913); Grosfield v. First 
Nat. Bank, 73 Mont. 219, 236 Pac. 250 (1925). 

69 Chester County G. T. & S. D. Co. v. Securities Co., 165 App. Div. 329, 334 
150 N. Y. Supp. toro, 1014 (1914), aff'd, 219 N. Y. 599, 114 N. E. 1062 (1916). 

70 Clarkson Home v. Missouri, K. & T. Ry., 182 N. Y. 47, 60, 74 N. E. 571, 574 
(1905). 
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cases, therefore, do not contribute much; in fact, with their un- 
qualified assertions that the registered bond is non-negotiable they 
have served somewhat to confuse the situation. 

The practice of dealing in regularly assigned registered bonds, 
without book transfer, raises the really serious question. In the 
celebrated case of Scollans v. Rollins," which, though decided 
over thirty years ago, seems to have set bounds to further develop- 
ment in this direction, the plaintiff had put blank assigned regis- 
tered stock (bonds) of the City of Boston into a sealed envelope, 
at least so the evidence was construed, and left it with a broker 
for safe-keeping. The broker subsequently took the bonds out 
and pledged them with his bank. Upon the broker’s default the 
latter foreclosed its lien and sold the stock to defendant, who 
thereafter procured a book transfer into his own name. In the 
first trial the court intimated that, if a custom to deal in registered 
bonds were shown, the bona fide purchaser should prevail. But 
when the case came up a second time with the custom in ques- 
tion established, the court, Holmes, C. J., dissenting, backed 
water."* The paper, it was pointed out, was not negotiable and 
further the plaintiff had not entrusted the “ possession ” of the 
bonds, but their “ custody ” only, to the broker, so that no es- 
toppel could be found to support the transaction. The practice to 
deal in such paper, if relevant to the issue, was said to be at 
the purchaser’s risk. Here the matter has stood as to blank 
assigned, lost, and stolen paper, a victory for the security of 
ownership people as opposed to those interested in the security of 
transactions. 

The Scollans case would seem also to include the point that 
transfer on the books of the company would not improve the 
position of the purchaser, since in that case the defendant had 
had the bonds registered in his name. But it clearly need not 
be construed as carrying so far. There is fairly strong authority 
to the effect that, had the broker had the bonds registered in the 
bank’s name at the time of the pledge, both it, and clearly the 
subsequent purchaser, would be protected.”* It would seem that 





71 173 Mass. 275, 53 N. E. 863 (1899). 

72 1479 Mass. 346, 60 N. E. 983 (1901). 

73 Brown Lancaster & Co. v. Howard Fire Ins. Co., 42 Md. 384 (1875); see 
Metropolitan Savings Bank of Baltimore v. Mayor of Baltimore, 63 Md. 6 (1884). 
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the purchaser should be equally protected where the wrongdoer 
obtains registration in his own name and thereafter transfers the 
bond upon the usual form of blank assignment,” as admittedly the 
purchaser would be if subsequent to registration a new bearer 
instrument should be obtained by the wrongdoer and transferred 
by delivery.” There has been some question whether this result 
should be grounded on the false representations of the company 
or whether the company should be liable upon the instrument,” 
its recourse over in either case being against the person procuring 
the wrongful registration.” But from the purchaser’s viewpoint 
he has obtained a new instrument, freed from the maker’s de- 
fenses growing out of prior transactions, and, it is submitted, of 
prior equities of ownership. While the original holder should lose 
nothing by the transaction, at least where his indorsement has 
been forged, neither should the purchaser after registration be put 
to the necessity of proof in tort in order to have recovery.” 
Reynolds v. Title Guarantee & Trust Co.,"° a recent New York 
case involving supposedly lost bonds, clarifies the situation some- 
what in that state. The registered holder had assigned the bonds 
in question to his brokers as collateral. Thereafter, upon false 
representation that they were lost, he had new bonds, marked 
duplicate, issued to plaintiff, who took in good faith and for value. 
When the facts were discovered, the defendant transfer agent, 





74 Gottberg v. United States Nat. Bank, 131 N. Y. 595, 30 N. E. 41 (1892). 

75 Cooper v. Illinois Cent. R. R., 38 App. Div. 22, 57 N. Y. Supp. 925 (1899). 

76 The decisions on the point at common law in the case of share certificates 
are reviewed in Rand v. Hercules Powder Co., 129 Misc. 891, 223 N. Y. Supp. 383 
(1927), the court coming to the conclusion that the company must recognize both 
the original holder and the transferee as shareholders. The shares in question, blank 
assigned, had been stolen and transferred on the company’s books to bona fide pur- 
chasers. The case for bonds would seem to be even simpler. 

77 That it has such recourse, see, e.g., Clarkson Home v. Missouri, K. & T. Ry. 
182 N. Y. 47, 74 N. E. 571 (1905). 

78 The current practice of keeping a record of successive registrations on the 
back of the original instrument makes this position difficult to maintain as a tech- 
nical matter. Perhaps it was inaugurated for that purpose, as well as for reasons 
of economy. The difficulty is that since but one bond, that is one instrument, is 
used, it may be asked, how could there be two persons entitled to recover upon it? 
But the difference, it is submitted, is technical only and should not constitute a 
material distinction. Whether both holders should be permitted to share in the 
security for the instrument, if any, presents a much more difficult problem. 

79 240 N. Y. 257, 148 N. E. 514 (1925). 
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being unable to interplead the parties, elected to recognize the 
broker’s position rather than that of the registered holder of the 






1e 
e duplicates. In sustaining this action, Judge Lehman, speaking for 
er a divided court, said: 
od “Though a corporate bond, payable to the ‘ registered holder,’ and by 
lt its terms transferable by the holder only upon the books of the trustee, 
ry may not be a negotiable instrument in a strict sense, . . . yet, as this 
- court said of certificates of stock in New York & N. H. R. R. Co. v. 
ng Schuyler (34 N. Y. 30, 82 [1865]): ‘ It was never intended to lock up 
nt those instruments in the hands of the stockholders named in them — but 
e- to give them every practicable facility as the basis of commercial trans- 
of actions.’ Undoubtedly they were intended to pass easily from purchaser 
wm to purchaser and by proper indorsement, ownership, as between seller and 
purchaser, could be transferred. . . . If the mortgagor or trustee may 
" destroy the right of the owner of the original bonds to compel registry 
ut of the transfer by a previous transfer on its books, even though made in i 
good faith, but without production of the bonds, the bonds lose that 
rk valuable element of facility of circulation created by their form.” *° 
1e- 
ds Thus, a rather substantial victory for the money market. 
Ise The Reynolds case should, perhaps, be read in the light of the 
ed earlier case of Zander v. New York Security & Trust Co. in order 
We. to gauge the full advance made by the court. In the Zander case 
nt, plaintiff brought suit on an allegedly lost certificate of deposit ac- 
Bi cording to which defendant had agreed to “ repay . . . Zander or 
: her assigns, on return of this certificate, which is assignable only 
99). on the books of the company.” The question was whether plain- 
ates tiff could be required to post a bond of indemnity. The court, by 
“ Judge Cullen, said: , 
lank “Had the first sentence of the certificate terminated with the words 
_ ‘on return of this certificate’ it might be claimed, not without force, 
Ry, that the certificate was intended to be negotiable. But the words quoted 
are followed by the provision ‘ which is assignable only on the books of 
the the company’. We think the clear effect and intent of this provision 
er was to render the instrument non-negotiable and to protect the company 
t, is in dealing with the holder of the certificate as such holder might appear 
1 it? on the books of the company, without liability to third parties to whom, 
a unknown to the defendant, it might have been transferred.” * 
| the — 











80 Jd. at 262-64, 148 N. E. at 516. 
81 178 N. Y. 208, 211, 70 N. E. 449, 450 (1904). 
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Hence there was no necessity for a bond of indemnity. The court 
said, moreover, that the requirement that share certificates be 
surrendered as a condition of transfer had no application “to 
instruments for the payment of money”’.** By the time of the 
Reynolds case the legal atmosphere had thus changed consider- 
ably, the non-negotiable money instrument had emerged, on one 
more point, as a tangible representative of the issuing company’s 
obligation.** 


THE Poticy ARGUMENT 


This brief survey, it is believed, practically exhausts the im- 
portant cases dealing with registered bonds. Only a few issues 
have been extensively litigated. The question is, can the results 
reached by the courts in even these few cases be threaded into the 
bills and notes concept of negotiability? The answer is,no. The 
maker may by contract cut off his defenses; he may, moreover, 
stipulate that payment to the certificate holder will discharge the 
obligation; the doctrine of estoppel or of apparent authority may, 
in many cases, be used to aid the purchaser as against claims of 
ownership on the part of prior holders — but these results fall 





82 Jd. at 212, 70 N. E. at 451. 

83 This gradual recognition of the instrument to the exclusion of the abstract 
chose in action, or as in fact being the obligation, has gone on in many fields. In 
the gift cases it now seems clear that the registered holder may irrevocably deter- 
mine his interest in the bond by delivery, at least where coupled with an informal 
writing by way of assignment or indorsement, whether or not it is sufficient to 
meet book transfer requirements. In re Estate of Stockham, 193 Iowa 823, 186 
N. W. 650 (1922); see Farrell v. Passaic Water Co., 82 N. J. Eq. 97, 88 Atl. 627 
(1913); Heller v. Fabel, 290 Pa. 43, 138 Atl. 217 (1927). Fora theoretical general 
discussion, see Bruton, The Requirement of Delivery as Applied to Gifts of Choses in 
Action (1930) 39 YALE L. J. 837; Williston, Gifts of Rights under Contracts in 
Writing by Delivery of the Writing (1930) 40 id. 1. The same process has been evi- 
dent in the case of share certificates. See Legis. (1932) 32 Cor. L. Rev. 894. Only 
recently the New York court was called upon to decide whether the transferee of 
share certificates on a forged indorsement could be held liable for conversion of the 
shares. It was contended that inasmuch as plaintiff was still owner of the abstract 
thing called a share, defendant’s dealings with the paper certificate gave rise to no 
more than nominal damages. But the court held otherwise. United States Fid. & 
Guar. Co. v. Newburger, 263 N. Y. 16, 188 N. E. 141 (1933). And see Pierpoint 
v. Hoyt, 260 N. Y. 26, 29, 182 N. E. 235, 236 (1932), where in a similar case 
Crouch, J., said: “ For the purpose of redressing such wrongs, the law must and 
does treat the symbol as though it were the thing symbolized. A conversion of a 
certificate of stock, whether indorsed or not, is, therefore, a conversion of the stock 
itself.” 
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short of what should follow were the registered bond to be included 
in the sacred company of the fully negotiable money instruments. 
Particularly is this apparent where a registered bond, though ac- 
companied by blank assignment and otherwise in order for trans- 
fer, has been sold by a thief or finder. To date no cases have gone 
so far as to protect the bona fide purchaser in such a situation, or 
indeed, the transfer agent, if transfer or exchange is made at the 
request of the thief. Failing in this respect, to mention no others, 
the category must, apparently, be closed to the registered bond. 
Moreover, the courts are left without any common-law device 
whereby to carry the case for full negotiability on to a conclusion.™* 

The discussion having thus outrun authority, what has been 
disclosed concerning the desirability of making registered bonds 
negotiable? Consider first the matter of the maker’s defenses 
against bona fide purchasers. To a considerable extent the com- 
panies are indifferent to this matter, for they issue bonds in the 
alternative, to bearer or to the registered holder, and admittedly 
if purchased in bearer form by a holder in due course such de- 
fenses would not be available. The English companies expressly 
stipulate, though somewhat guardedly, it must be confessed, 
against defenses of the sort on their part, and, though the practice 
has not gained a foothold here, it is doubtful that it would add 
much to the holder’s present position, at least in the case of the 
larger corporations.*° In other words, it would seem that the day 
when this issue could be raised with propriety has passed; the 
business organization has come of age and can look out for itself 
far better than the purchaser of its securities has shown that he is 
able to. Moreover, with the increasing publicity being required 
under the Securities Act, it seems probable that the instances 





84 See Note (1925) 25 Cox. L. Rev. 209, in which the unsuccessful effort to 
give attributes of negotiability to conditional sales contracts is discussed. 

85 This would be true in the usual case where the entire issue is taken by an 
investment house, operating individually or as a member of a syndicate, for in such 
a case the investor should hold as a subsequent purchaser. The fact that the defini- 
tive bonds may be issued directly by the company to the investor as registered 
holder, although raising a technical question under the Negotiable Instruments Law 
as to whether a payee can be a holder in due course, should not be permitted to 
qualify the purchaser’s rights. For a discussion of security marketing methods, see 
Bates and Douglas, Secondary Distribution of Securities — Problems Suggested by 
Kinnen v. Glenny (1932) 41 YALE L. J. 949. 
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where a company could, as a matter of fact, have a defence of 
fraud or failure of consideration will be reduced in number, if not 
eliminated. While this applies particularly to industrial issues, 
the case is substantially as strong with respect to municipal issues. 
On this score at least there is little reason against making the reg- 
istered bond negotiable. 

But when you turn to the payment question, that is, to the mat- 
ter of what importance the issuing company must attach to the 
certificate, in making payment, exchange, or transfer, and what 
to its own records of the ownership, there is more doubt. Two 
cases are to be considered, one where the registered owner asks 
payment, the certificate being unaccounted for, and the other where 
someone other than the registered holder, possibly a thief or finder, 
presents the certificate assigned in blank for payment or transfer. 
Brushing aside, as just suggested, the matter of company defenses 
as a reason for refusing action, the company’s principal considera- 
tion is to see that whatever action it takes is fully sanctioned — if 
it pays the principal in full that it may have a discharge, if it trans- 
fers the bond that the transfer cannot be attacked. By stipula- 
tion, the company need only recognize the registered holder, or so 
it would appear, but ordinarily it has also agreed to make transfers 
at the order of the holder.*® This latter provision, though prob- 
ably inserted originally as an assurance to the registered holder,* 
has been taken to mean that the purchaser by assignment can, as 
of right, insist upon transfer. As a consequence, even where trans- 
fer or exchange is demanded by the registered holder, if the instru- 





86 In Shaffer v. Federal Cement Co., 225 Fed. 893, 898 (E. D. Pa. 1915), rev'd, 
on other grounds, 229 Fed. 1021 (C. C. A. 3d, 1916), the issuing company had re- 
fused to transfer registration into plaintiff’s name and, when plaintiff started suit 
upon the bond in the name of the registered holder, sought to defend on the ground 
that the registered holder was not the real party in interest. In giving judgment 
for plaintiff the court said: “ The ruling is based on these propositions. The prom- 
ise of defendant is to pay the interest to the person in whose name the bond is 
registered. Such person has a right of action to enforce the promise, and is prop- 
erly made the legal plaintiff in a suit at law. For the protection of defendant the 
contract provides that legal demand for payment can be made by no one else. The 
legal right of action is therefore in such person only, and any suit at law must be 
in his name. The defendant clearly has no right of concern in the beneficial 
ownership of the bond beyond being protected against the assertion of the equitable 
rights of unregistered owners. This right of protection affords no justification for 
defendant’s refusal to keep its promises.” 

87 In that the certificate is made more readily saleable. 
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ment cannot be produced, it is general practice for transfer agents 
to insist upon indemnity.** Were the instrument to be made fully 
negotiable the practice would be no different, though a wider range 
of contingencies would be included in the indemnity. 

In the second case the serious risk to the transfer agent lies in 
the uncertainty concerning the holder’s position. Although the 
signature of the registered holder may have been duly executed, 
the certificate may none the less have been transferred without au- 
thority, as in Scollans v. Rollins or, indeed, have been stolen from 
the registered holder. Nor is it always possible, waiving for the 
moment the impracticability of so doing in the case of each trans- 
action, to refer the matter back to the record holder for approval 
— too much time may have elapsed, the record holder may have 
died or left the community, or, though he assigned and sold the 
certificate, his purchaser or some subsequent person difficult to 
find may have been the defrauded party. By making the instru- 
ment negotiable, assuming a properly executed indorsement,** the 
transfer agent could deal with the holder in far greater confidence 
than now. As a procedural matter, moreover, the holder’s case 
being on the same footing as that of any other holder of money 





88 The most striking illustration of this is the situation with respect to lost 
registered Liberty Loan bonds. The Secretary of the Treasury has ruled that: 
“Registered bonds assigned in blank, or bearing assignments for exchange for 
coupon bonds which do not restrict delivery, are in effect payable to bearer and 
lack the protection of registration, since title thereto may pass by delivery without 
further assignment. ... The Treasury Department can accordingly grant no re- 
lief on account of the loss or theft of bonds or notes so assigned, and will not 
enter caveats against their transfer, exchange, or payment, if reported lost or 
stolen.” 34 Ops. Atr’y GEN. 262, 264 (1924). Although perhaps it may be doubted 
that a treasury ruling can make blank assigned registered bonds generally negotiable, 
as these rulings in effect purport to do, they have been favorably passed upon by 
both Attorneys General Stone and Mitchell in sustaining the Treasury Department’s 
refusal to issue duplicate bonds where blank assigned registered bonds have been 
reported lost. This goes even farther, at least in terms, than the New York court 
did in the Reynolds case, note 70, supra. 

89 It is usual for the transfer agent to require a guaranty of signatures to cover 
this risk but the exact scope of such a guaranty, or of the obligation of a witness 
to a signature, is shrouded in considerable doubt. See generally Second Nat. Bank 
v. Curtis, 2 App. Div. 508, 37 N. Y. Supp. 1028 (1896), aff'd, 153 N. Y. 681, 48 
N. E, 1107 (1897) ; Bank of England v. Cutler, [1908] 2 K. B. 208. In the case 
of Clarkson Home v. Missouri K. & T. Ry., 182 N. Y. 47, 74 N. E. 571 (1905), the 
court was of the opinion that the signature guarantee, as applied to the signature 
of a corporate officer, covered not only the genuineness of the signature but the 
authority of the signing officer as well. 
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paper, should be simplified. The result would be a definite advan- 
tage to the investor, likewise, in that it should be possible to save 
much time now required in passing ordinary transfers. 

But what of the element of safety to the investor, the factor most 
often advanced as the reason for registration. On the face of it 
this gain to the transfer agent, as to the bona fide purchaser, would 
seem necessarily to have come at the expense of the registered 
holder. But, at best, that would be so only in the cases of loss or 
theft of blank assigned paper, and, as a matter of cold business 
fact, there is little reason for affording protection to the registered 
holder in such situation; if he intends to hold the paper it should 
not be left blank assigned, if he intends to sell it, it can be assigned 
specially. As to the purchaser of blank assigned paper, the case is 
as broad as it is long, he stands to gain by the elimination of risk 
upon purchase and if he sees fit to retain the paper in that condi- 
tion he assumes as great a risk in so doing. But it must be noted 
that in his case also it is readily possible, by completing the assign- 
ment to self or to a named person, again to obtain as complete pro- 
tection against loss or theft as if the paper had been fully regis- 
tered in his name in the first place. Particularly is this true, if, as 
suggested above, the issuing company should not be permitted to 
make payment, transfer, or exchange, except at its peril, unless 
the certificate presented is duly indorsed or assigned. 

It is fair to point out also that the present practice, though af- 
fording a high degree of protection in theory, actually functions 
very badly, and will continue to function badly so long as the 
great majority of holders refuse to register their paper. The in- 
vestor is advised on all sides to keep his security in bearer form, a 
comment on the cumbersomeness of the registration machinery, 
and, assuming a heavy risk, he does so. Why so simple a solution 
as that of treating the registered bond as payable to order and 
negotiable was not long ago adopted leaves one puzzled and doubt- 
ing the validity of the suggestion. But to account for the present 
situation, one sees rather plainly that the issuing companies, in 
doubt as to the status of their paper, whether negotiable or not, 
have sought first fully to protect themselves at all costs,®° and only 


a 


90 A glaring example is that of Manhattan Co. v. Morgan, 242 N. Y. 38, 150 
N. E. 59 (1926), where interim certificates were issued to bearer —in order to 
appeal to the investor — but subject to a provision which, upon close reading, indi- 
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incidentally to consider the social implications of their practice. 
So far as the large investors are concerned — and they are the 
only ones who use the registration privilege to any considerable 
extent — the present system has been reasonably satisfactory, for, 
with closely guarded channels of distribution, the risk to the pur- 
chaser of registered paper pending book transfer is greatly re- 
duced. The pressure on the part of investors generally for a nego- 
tiable security coupled with reasonable protection to the holder, 
which in the case of shares resulted in the Stock Transfer Act, ap- 
pears never to have become outspoken in the case of bonds. On 
the one hand, to afford security, is the registered instrument and 
on the other, to meet the desire for negotiability, is the bearer 
bond. But whatever the explanation, at least it can be said that 
the present system in practice is far from being either the safest 
or the most convenient to investors generally. 

In a few states, notably in New York since 1870, there have 
been statutes designed to provide a measure of safety to the holder 
of bearer bonds, particularly where no provision has been made in 
the issue for registration.** The device, possibly borrowed from 
the English practice of crossing checks not negotiable, consists 
in the holder writing a statement across the face of his bond to the 
effect that “ this is my property ” and signing it. Thereupon the 
instrument, according to the statute, becomes “ non-negotiable ” 
and “ the principal sum therein mentioned is payable only to such 
owner or holder, or his legal representatives or assigns, unless such 
bond, obligation or coupon be transferred by indorsement in blank, 
or payable to bearer, or to order, with the addition of the assign- 
or’s place of residence.”’ Nothing could be much simpler. Per- 
haps the scheme was too simple, for it appears never to have been 
used to any considerable extent. Despite its sixty-odd years’ 
existence there have been no New York decisions construing it,** 





cated only “that the undersigned may treat the bearer of this certificate . . . as 
the absolute owner.” In the particular case the “ undersigned ” chose not to treat 
the bearer as owner and, the instrument being held not negotiable, he could not be 
required so to do. 

91 N. Y. NEGOTIABLE INSTRUMENTS LAw (1917) § 332; see also Kan. Rev. STAT. 
ANN. (1923) c. 52-1801. 

92 One of the few cases dealing with the statute is that of Prudential Invest- 
ment Co. v. National Reserve Life Ins. Co., 137 Kan. 659, 21 Pac.(2d) 373 (1933), 
in which it was sought to hold the person using such an indorsement on municipal 





770 HARVARD LAW REVIEW [Vol. 47 


even on so important a matter as whether the instrument again 
acquires negotiability when indorsed by the holder. The stock 
exchange, on its part, has long ruled that instruments so marked 
do not constitute a good delivery.** But while this experiment 
cannot be called exactly successful,” it does bear testimony to the 
main point that the present registered or bearer instrument alter- 
native has not been wholly satisfactory to the investor. 

If the registered bond is to be regarded as payable to order, 
however, it is evident that the operative effect of registration must 
have close analysis. It would seemingly have become little more 
than a formality. As a matter of fact, the situations where the 
company should be entitled to rely solely on its records are few. 
In the matter of notices, as, for example, of redemption or con- 
cerning default, or in the matter of voting rights, the record should 
undoubtedly prevail, it always being possible, subject to reason- 
able limitations, for the holder to have the register show his owner- 
ship. So, too, with respect to interest payments, where the bond 
is registered as to interest, the record title should no doubt con- 
trol. The chief question, therefore, concerns the registration of 
principal, and here, as suggested earlier, it would seem that no 


transfer, exchange, or payment should be made upon the record 
title only, thus recognizing the dealing in the market with the cer- 
tificate as having become of controlling significance. Indeed, this 
result has already been reached by the Michigan court in a recent 
decision involving share certificates,” and no reason is apparent 





bonds liable upon default of the city. The Kansas provision, like that in New 
York, had been adopted as a part of the Negotiable Instruments Law, and it was 
argued that the indorser’s liability should be governed accordingly. The court held 
that the two acts must be interpreted separately and denied recovery. See further 
Langdon v. Baxter Nat. Bank, 57 Vt. 1 (1885), where such an indorsement of 
ownership, in the absence of statute, was held not to affect negotiability but to 
carry notice to subsequent holders. 

93 Such an instrument must be “sold specifically as an ‘endorsed bond.’” 
N. Y. Stock Exchange, Rule 57. See MEEKER, THE WorkK OF THE STOCK EXCHANGE 
(1930) 658. 

94 One cannot help but get the impression that there was perhaps some hos- 
tility on the part of financial houses to the whole scheme of the statute, if intended 
to be widely used. In the narrow zone where it has been employed, as where an 
insurance company deposits bearer bonds with a state commission, the additional 
bother entailed by the clause has no doubt been well offset by the increased pro- 
tection obtained. 

95 Bay City Bank v. St. Louis Motor Sales Co., 255 Mich. 261, 238 N. W. 241 
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why one should be more solicitous of the registered holder — or 
of the issuing company — in the case of bonds. 

Although registration, as thus qualified, is but a shadow of its 
former self, the net result of so limiting it should be the gradual 
elimination of the bond issued to bearer. Whether the time- 
hallowed and delightful custom of coupon clipping would go too is 
perhaps a question, but the protection afforded by the registered 
instrument, when coupled with the convenience of the negotiable 
order instrument, should force its general adoption. Moreover, 
registration, as so conditioned, would itself be a strong point in 
favor of widespread use of the registered instrument, if for no 
other reason than that notices might be brought quickly to the at- 
tention of the security-holder, a matter of considerable moment 
to the small investor. But the principal advantage would liz in the 
availability of efficient machinery, whereby transfer or exchange 
could be had at any time, in a sense as a clearance of prior trans- 
actions. This should prove an extremely important safeguard, if 
not a necessity, in view of the long time that bonds are customarily 
outstanding. 


Wuat To Do 


Such is the case, both on the authorities and as a matter of 
policy. It remains to consider what steps need next to be taken. 
Some two years or more ago the writers recommended to the com- 
mittee of the Conference of Commissioners on Uniform State Laws 
engaged in drafting amendments to the Negotiable Instruments 
Law that it consider bringing the registered bond within the pur- 
view of that act,°* as bonds generally are now conceded to be. 
Only three small changes in the statute were suggested: first, to 
amend Section 8 so that an instrument payable to a registered 
holder would be deemed payable to order; next, to amend Section 





(1931), discussed in (1932) 41 YALE L. J. 918. The court decided that under the 
Uniform Stock Transfer Act, where officers and directors engaged in winding up a 
corporation distribute assets to a registered holder without insisting that he pro- 
duce his certificate, they should be personally liable to a pledgee of the certificate, 
although no notice of the latter’s interest in the shares had been given. 

96 HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
State Laws AND PROCEBDINGS (1931) 248 et seg. The amendmerts originally sug- 
gested were in some cases not too happily reworded by the draftsman, Professor 
Karl N. Llewellyn. 
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31 making an assignment accompanying a bond, though not 
written on the back of the paper, an indorsement; and, lastly, to 
add a clause amplifying Section 38 so that an indorsement in the 
form of an assignment would be treated as a qualified indorsement, 
as is the similar assignment in the case of share certificates. Pos- 
sibly the case was presented too cryptically, or possibly notions of 
the supposed dissimilarity of bonds, and particularly of registered 
bonds, to other money paper had become too crystallized, for the 
draftsman adopted only the third suggestion, although the com- 
mittee approved the general object sought to be accomplished. 
Moreover, in the most recent draft, even this amendment has 
been reversed as applied to assignments written upon the instru- 
ment, so that in such case the usual obligation of an indorser 
would apply.*’ Obviously this would be unsatisfactory in the 
case of registered bonds, which at times are transferred by assign- 
ment written on the back of the instrument. 

At the Grand Rapids meeting of the Conference in August, 
1933, considerable opposition developed regarding the whole proj- 
ect of amending the Negotiable Instruments Law * and the pro- 
gram of amendments was referred back to the committee with the 
suggestion that it consider whether its amendments, or certain of 





87 The difficulty on this point grows out of the long-standing conflict as to the 
meaning of words of assignment on the back of a negotiable money instrument, 
whether they constitute a general indorsement or are merely a common-law as- 
signment. It would seem that neither position is all right nor all wrong; such a 
writing should serve to make the indorsee-assignee a holder, so that he may qualify 
as a holder in due course in a proper case, but at the same time it should carry no 
obligation on the part of the assignor-indorser other than the usual warranties 
upon transfer, thus giving the effect to the words generally understood in business 
and commercial circles for many generations. A few courts have reached this result 
where the assignment was of the holder’s rights to the instrument as distinguished 
from a writing purporting to assign the instrument. See, e.g., Hammond Lumber 
Co. v. Kearsley, 36 Cal. App. 431, 172 Pac. 404 (1918); Evans v. Freeman, 142 
N. C. 61, 54 S. E. 847 (1906). The difference, though, is too fine to be preserved 
as a distinction. Certainly this is true in the case of investment paper, for no one 
understands that the indorser-assignor of a corporate or municipal bond, any more 
than one who assigns his rights in and to such paper, undertakes to pay the instru- 
ment if the maker defaults. So also with the many types of investment paper is- 
sued as notes, such as Gold Notes, Serial Notes and so on. The amendment as 
proposed would make the law on this point harmonious in the case of all forms of 
money paper. 

98 This attitude has been strongly urged by Professor Beutel. See BRANNAN’S 
NEGOTIABLE INSTRUMENTS Law (sth ed. 1932) 1124. 
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them at least, could not be incorporated into a supplementary bill. 
In this posture of affairs, the amendments heretofore suggested, 
whether technically adequate or not, should perhaps not be urged 
again. At the same time a short bill dealing exclusively with 
bonds, both registered and unregistered, and with debentures, 
equipment trust certificates, and similar investment paper payable 
in money, would seem well within the purposes of the Conference, 
for indeed several of the committee’s proposed amendments were 
designed to make the act more hospitable to such instruments.” 
Such a bill could have place in the act much as the separate chap- 
ters relating to Bills of Exchange and to Promissory Notes and 
Checks are now included within it. 

No doubt there will be question in some quarters as to the de- 
sirability of tying investment paper even so closely to the Nego- 
tiable Instruments Law. A careful canvass of the situation, how- 
ever, indicates that a great many of the rules worked out in that 
act are fully as applicable to bonds as to notes and bills; in fact, 
many of them are already more or less taken for granted by the 
commercial community. But it is equally clear that the matter 
of book transfer, that is, registration and its effect, is foreign to the 
act. In this respect the registered money instrument has much in 
common with the share certificate; indeed, most of the problems 
concerning share transfers apply equally to bond transfers and are 
generally so regarded. But it requires only a casual reading of 
the Uniform Stock Transfer Act to show that that act would not 
lend itself readily to a group of amendments designed to make it 
include registered money instruments. The simplest, and, it is be- 
lieved, the most desirable course is that suggested, to bring all 





89 For example, it is proposed to amend §3 to permit bonds to be drawn to 
include conditions in the interest of holders as a group, to permit payment of gov- 
ernment securities to be restricted to specified sources of revenue and to sanction 
instruments issued by unincorporated associations, although their payment is limited 
to the particular assets of the business. Section 4 would be amended to authorize 
acceleration clauses, § 5 to permit the use in the bond of agreements to do some- 
thing in addition to the payment of money, where apparently intended as security, 
and §6 to clear up the uncertainty as to what constitutes money and what may 
be permitted as a medium of payment. See HanpBooK oF THE NATIONAL CoN- 
FERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS (1933). 
It may be noted that these amendments would not sanction the equipment trust 
certificate or similar instruments, which equally should be made negotiable, nor 
satisfactorily deal with the coupon. And, clearly, the registered bond or note 
would be given no encouragement whatever by any amendment yet proposed. 
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such instruments within the Negotiable Instruments Law by a 
separate act, making only such special rules as are necessary in 
view of the peculiarities of investment paper. 

It is beyond the scope of this paper to discuss the provisions of 
such a bill, but one point to be considered should be mentioned. 
That is the idea, advanced above,” that transfer and exchange by 
the issuing company, or its transfer agent, should be analogized to 
payment of the money instrument. If the analogy holds true, as 
appears to be the case, the position of the transfer agent would in 
many respects be recognized as similar to that of a drawee bank. 
This should work both to the advantage of the holder, in that his 
rights in and to the security upon transfer could be more readily 
determined, and likewise to the advantage of the transfer agent, 
in that the effect of a regular transfer, as constituting a discharge 
or not, could be more definitely gauged. In this connection it 
may be noted that the position of the transfer agent having trans- 
ferred blank indorsed share certificates at the request of a finder 
or a thief is far from being comfortable, even today under the 
Uniform Stock Transfer Act. That act was designed principally 
for the protection of purchasers and pledgees. By putting pay- 
ment, including transfer and exchange, on a similar footing with 
bona fide purchase, as is done in the Negotiable Instruments Law, 
the situation can be materially clarified in the case of registered 
bonds. 

FINALLY 


The proposal to confer negotiability on the registered bond has 
the virtue of fitting easily into present commercial institutions, no 
change in the form of the bond, nor any writing upon it, being 
required. It has been part of the genius of Professor Willis- 
ton, perhaps more than of anyone else in commercial law during 
recent years, to build on existing practices and customs to accom- 
plish his ends. Finding the order bill of lading and the straight 
bill in current use, he made the first negotiable and the second non- 
negotiable in the Uniform Sales Act. The share certificate, like- 
wise, was made negotiable and in effect an obligation or interest 
running to the order of the registered holder, again without change 
in the form of the instrument in use, in fact almost without defini- 


—— | 





100 See pp. 767-68, supra. 
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tion.*** It seems not only equally feasible but equally desirable to 
regard the present registered bond as an instrument issued to 
order and negotiable. 

That such a result will come in time, by one means or another, 
is scarcely open to question, if one takes a long view of the devel- 
opment of money paper generally. A century ago there was out- 
spoken opposition to the limited liability company, but today, not 
only are its shares freed of the claims of company creditors, which 
is limited liability, but defenses between the company and the 
share-holder and equities of ownership between hoiders, as well, 
are cut away, which, broadly speaking, is negotiability. The two, 
limited liability and negotiability, thus closely related, are prime 
legal contributions to a laissez-faire economy. They have as- 
sisted, perhaps more than is fully appreciated, in bringing almost 
the entire wealth of the nation to the market place. Possibly the 
time has come to call a halt, while the full social implications of 
this movement may be explored *** and new objectives determined 
upon. Something of a case can be made against negotiability. 
Even so, the action here urged need not be delayed; giving nego- 
tiability to the registered bond merely serves to correct one of 
the few remaining minor salients upon the line, a manoeuvre useful 
in any case to consolidate the present position. 


Roscoe T. Steffen. 
Henry E. Russell. 


YALE Law ScHOOL. 
New York City. 





101 UnrFoRM STocK TRANSFER Act § 22. “‘ Certificate’ means a certificate of 
stock in a corporation organized under the laws of this State or of another State 
whose laws are consistent with this Act.” The sections of the Negotiable Instru- 
ments Law defining what constitutes a negotiable money instrument are much 
more detailed than this. 

102 Tt must not be thought that this steady trend toward a greater mobility of 
capital has come without misgivings. But the doubt has ordinarily not come from 
a consideration of economic consequences. Even so recently as 1896, Andrews, C. J., 
speaking of the non-negotiability of share certificates, said: “It may, perhaps, be 
doubted, taking into consideration the interest of investors as well as dealers, 
whether it would be wise to remove the protection which the true owner of a 
stock certificate now has against accident, theft or robbery. The system of registry 
of negotiable bonds, which prevails to a considerable extent, . . . seems to indi- 
cate a tendency to restrict rather than to extend the range of negotiable instru- 
ments.” Knox v. Eden Musee Americain Co., 148 N. Y. 441, 457, 42 N. E. 988, 993. 





HARVARD LAW REVIEW 


SOME THOUGHTS ON THE DOCTRINE OF RECOGNI- 
TION IN INTERNATIONAL LAW 


ECOGNITION ” is said by Lorimer to be “ the basis of inter- 
national law”’,* and recent developments at Geneva and 
elsewhere are sufficient proof of the importance which the Gov- 
ernments of the world attach to it. The Government of the 
United States has, since the early part of 1932, been at one with 
the members of the Assembly of the League of Nations in refusing 
to “ recognize ” situations, treaties, or agreements “ brought about 
by means contrary to” treaties to which they respectively are 
parties. And it looks as if the Governments concerned, or some 
of them, were of the opinion that they had thereby found some 
sanction, possibly even an adequate sanction, for the treaties and 
legal principles of which they are concerned to maintain the force. 
In these circumstances a short examination of the doctrines of 
recognition and refusal of recognition may not be out of place. 
Can we find in the manipulation of recognition that effective sanc- 
tion for international law which statesmen — at least, so a prac- 
titioner would conjecture— should not be sorry to establish, 
whatever may be the upshot of the more abstract discussions of 
students and philosophers? 


I 


To begin with, let us look at the meaning of the word “ recogni- 
tion ” and consider its implications. In the sense which is relevant 
to this discussion, “‘ recognition ” is the acceptance of a claim by 
a person conceived as having a right or interest in affirmation or 
denial. Thus, what is called the “ recognition” in the English 
ceremony of the Coronation, is the acceptance (long ago formal- 
ized and deprived of practical meaning), by the representa- 
tives of the people, of the claim of a given person to the Crown, 
and it implies that the people have a right to be consulted on the 





1 La Doctrine de la Reconnaissance (1884) 16 REvUE pE Droit INTERNATIONAL 
(1st ser.) 333. 
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matter, or, at any rate, that it is in practice desirable so to consult 
them. If A recognizes B’s title to Whiteacre, the implication is 
that in some way or other A has or is thought to have a possible 
interest in Whiteacre or is somehow concerned in the fact of its 
ownership. 

In international law, therefore, recognition carries with it the 
clear implication that the recognizing Power has some concern or 
interest in the subject matter of the recognition. This is simple 
enough when the concern or interest results from a definite and 
particular legal right. When a Mother-country recognizes the in- 
dependence of what was once a Colony, it abandons a definite 
legal position. But when other countries recognize the existence 
of a new state or the existence of a new government in an old 
state (of which more hereafter) or the existence of belligerency 
between other communities, they are not taking that action be- 
cause any peculiar right of their own is affected; they are acting 
simply as members of the international community and in view of 
their interests or rights as such members. 

The doctrine of recognition, then, as currently accepted, carries 
with it the clear acceptance of the existence of a common system 
of international rights and duties binding on all members of the 
Family of Nations. And that is perhaps why the doctrine has been 
called the “‘ basis of international law”. If Ruretania recognizes 
either (a) the existence of Atlantis as a State or (b) the existence 
of a new (usually, a revolutionary) Government in Atlantis or 
(c) that there exists a state of belligerency between Atlantis or 
part of it and what claims to be an independent Government set up 
in (say) East Atlantis (to take the cases where in international 
affairs the doctrine of recognition is usually called into play), in 
all these cases the implication is that Ruretania has an interest in 
the existence of the new State, or of a new Government in an exist- 
ing State, or of a condition of belligerency. And this implication 
does not depend on any special or peculiar relation of Ruretania 
to Atlantis; it is sufficient for the doctrine of recognition to come 
into play that Ruretania exists as a State, a member of the inter- 
national community, when Atlantis comes into being or changes 
its government or when hostilities occur. It follows, therefore, 
that the right or duty to recognize internationally is a right or 
duty resulting merely from membership of the international com- 
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munity and therefore that it is the international community as a 
whole which has a right or interest in the matter recognized. This 
is so even though it is a necessary result of the primitive condition 
of international relations that there exists at present no organ of 
the international community regulating the exercise, or perform- 
ing the function, of recognition on behalf of the international com- 
munity as a whole. The League of Nations does not at present 
include all nations and it has not hitherto acted as a League on 
behalf of its members in giving or refusing recognition. The As- 
sembly of the League has by resolution in March, 1932, declared 
that it is “incumbent upon the Members of the League not to 
recognize ” * certain things, but the League has not itself recog- 
nized or refused to recognize, and it cannot be said to be clear 
how far that resolution of the Assembly constitutes an engagement 
binding even those members of the League whose representatives 
concurred in voting for it. 

If this analysis of the meaning of recognition and of its impli- 
cations for the international community be correct, light is thrown 
at once on three questions much agitated in this connection. (1) 
Is recognition a creative or a declaratory process? Is it true that 


recognition, in the case of a new State, is the operation by which 
alone it “is and becomes an international person ”’, or is recogni- 
tion merely the acceptance, the constatation, to use the expressive 
French word, of an already existing fact? (2) Is recognition an 
arbitrary right to be exercised at discretion or is there a duty to 
give recognition? (3) What is the meaning of the distinction be- 
tween recognition de jure and recognition de facto? 


II 


To deal with these questions in order: it is clear that “ recogni- 
tion ” in the normal sense of the word does not create, but merely 
admits the existence of the thing, or the validity of the claim, 
which is recognized. The idea that “ recognition ” is creative of 
the international personality of a new State is really a conse- 
quence or by-product of the acceptance in its extreme form of the 
doctrine known as “ positivist ” in international jurisprudence — | 
the doctrine that the action of States and nothing else makes in- 





2 See, e.g., (1932) 12 THE MontHty SUMMARY OF THE LEAGUE OF NATIONS 106. 
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ternational law, and that the introduction of a new law-making 
body requires the assent of all States. Thus Oppenheim begins 
his exposition of the doctrine of the Recognition of States as Inter- 
national Persons with the statement that “ the basis of the Law of 
Nations is the common consent of the civilised States”’,* and 
argues, in effect, that this common consent to the admission of a 
State to membership of the Family of Nations is required in 
order that a State may become such a member and therefore a 
subject of international law. But even if we agree that the 
question of what, at any time, is the content of international law 
must be answered mainly by an examination of the conduct of 
mankind as organised in States, why should we assume that the 
“common consent of the civilised States ” is required to a par- 
ticular act, such as the recognition of a new State as a person of 
international law? Rather, why not adhere to the general propo- 
sition that a State which fulfils certain conditions as to stability 
and otherwise is already a person of international law, bound as 
such to accept obligations and entitled as such to exercise rights? 
Positivism in its moderate form need not go beyond the assertion 
that if you want to know what at any given time is the existing 
international law, you must ascertain what is the attitude of at 
least the general body of civilised States, which express the domi- 
nant and received opinion of the legally conscious portion of 
mankind. Law is something that is, not something that ought to 
be. But positivism need not and cannot be carried to the point of 
requiring evidence of the express assent of each State to each 
application of a legal rule by which it is bound. And if the question 
of the effect of the recognition of a new State be discussed on what, 
for the want of a better word, we may call “ naturalist ” principles, 
it seems excessive to suppose that any fundamental rule of law or 
morality is so anomalous as to make the creation of a new interna- 
tional person dependent on the arbitrary decision of each exist- 
ing member of the Family of Nations. The result then would be 
that the new international person exists for one State and not 
for another — truly a wonderful development of the tenets of 
relativity. 

In truth, while one might conceive a world so organized that 
there existed a central body of States charged with the duty of 


a 





8 1 OPPENHEIM, INTERNATIONAL Law (3d ed. 1920) § 71. 
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permitting the organization of new States and their admission to 
membership of the general body, it is obvious that in the absence 
of such a body decisions as to recognition have to be taken by each 
State separately. And as each State cannot be conceived as doing 
more than declaring its own policy, it is also clear that the nature 
of the act of each State cannot be creative in the sense of making 
a new international person but must be limited to a declaration 
that it personally accepts the fact that a new international person 
has come into being. 


III 


The authorities are not at one on the question whether recog- 
nition, and particularly the recognition of a new State, is an inter- 
national right exercisable at discretion or may be claimed as a 
duty from a State. The preponderance of opinion is that a State 
has a discretion io grant or refuse recognition, and it would cer- 
tainly need some boldness to launch an international claim for 
damages on the score that recognition was not given in a case 
where it was legally due. But it is difficult to suppose that this 
state of the law can continue indefinitely if progress is to be made 
to a better international order. If a body of civilized men is or- 
ganized as a State and is in fact independent of external control, 
on what principle are we to say that their fellow-men have the 
right to refuse them admission to the Family of Nations? Ifa 
central body existed with the power to pass upon such a claim to 
admission, it would have to act upon general rules; once the condi- 
tions of the rules were fulfilled, the central body would be bound 
to grant admission. The Family of Nations is not a club where 
a blackball may be given without responsibility and may exclude 
for no sound general reason a candidate for membership. The 
Members of the Family, acting in the absence of a central author- 
ity, when they admit to membership, have a duty to act as in dis- 
charge of a duty to the Family and therefore upon some general 
principle, not in a merely selfish and arbitrary interest. Unless 
and until this task is taken over by a recognized organ of the whole 
Family, States are in a fiduciary position when they have to decide 
on a claim of a new State to be recognized. But this is not to say 
that there is any legal method of enforcing or sanctioning the 
execution of the trust. 
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IV 


Modern practice has established or tended to establish a dis- 
tinction of two species of recognition — recognition de jure and 
recognition de facto. What is the meaning and justification of this 
distinction? How far is it a legitimate development? Recogni- 
tion de facto is plain enough. It is the acceptance of such facts 
as that a State exists, that a certain Government in fact controls 
that State, that a condition of belligerency exists between certain 
combatant bodies. We are here dealing with a simple process and 
one that corresponds well to the etymological meaning of the word 
“recognition ’’, even though the claim by those interested in ob- 
taining recognition is implicit only—a by-product of current 
convention. 

But recognition de jure is a very different thing. To recognize 
that a State has a lawful existence, or that a Government is a law- 
ful Government, implies a right to refer the conduct of those who 
have founded the State or those who govern it to some legal 
standard, and to pass upon that conduct accordingly. The legal 
standard in the case of the new State will not be the same as the 
legal standard in the case of the new Government. In the one case 
the question must be one of public international law; in the other, 
the question is one of the constitutional law of the State con- 
cerned. But how does an existing member of the Family of Na- 
tions reach a position of judicial authority in public international 
law or, more difficult still, in the constitutional law of another 
State? To admit the existence of a fact or to agree that a claim 
is accepted, is one thing: it amounts at the most to the statement 
of a personal attitude. It is quite another thing to pronounce that 
a claim is lawful and thus to assume a judicial position. 

The claim to such an authority is reminiscent of the Holy Alli- 
ance or prophetic of some form of international government not 
yet reached. It has no justification in the conditions of today. 
Doubtless, in fact, the process of recognition de jure is not con- 
ducted on judicial lines, whatever the theory which the words 
“de jure” imply. When the Soviet Government is recognized 
as de jure the Government of Russia, no pronouncement is in fact 
made that the permanence of its establishment renders it in Rus- 
sian constitutional law the legitimate successor of the Czar. The 
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most that can be said is that the recognizing Governments agree 
that stability is the basis of right. But in this event the distinc- 
tion between the mere fact on the one hand and the legal right on 
the other, and therefore between recognition de jure and recog- 
nition de facto, disappears. 


V 


Be these things as they may (and I do not by this mean to 
disguise, or to shirk responsibility for, my own opinion), whether 
there is or is not any real distinction between recognition de jure 
and recognition de facto and whether the process be in essence 
creative of a status or declaratory of the existence of a fact, it re- 
mains true that the doctrine of recognition in its modern form 
implies an attitude and a relationship of the community of nations 
to one or more of its members; therein lies its importance for the 
modern world. The community of nations is impliedly treated as 
concerned with the transaction or object recognized. Were it not 
so, recognition, for instance, of a new State by a State whose direct 
treaty rights were not affected by its establishment, would have 
no justification or meaning. 

It is interesting to catch this doctrine of the international char- 
acter of recognition in the very act of its development. Some hun- 
dred and ten years ago, Sir James Mackintosh, Whig statesman 
and jurist, the Bryce of the first quarter of the nineteenth cen- 
tury, made a speech in the House of Commons on the recognition 
of the South American States which had revolted against Spain.‘ 
In this speech he distinguishes between two senses of “ recogni- 
tion”, a strict and technical sense on the one hand and a more 
vague sense on the other. In the strict sense, the recognition of an 
insurgent new State is the act of the mother-country alone; in the 
wider and vaguer sense, Mackintosh implies, recognition is the 
reception of the new State into the society of civilized nations by 
the representatives of civilized mankind. But let Mackintosh 
speak for himself: ‘‘ Recognition ”, he says, 


“.. . is a term which is used in two senses. ... The first, which is 
the true and legitimate sense of the word ‘ recognition,’ as a technical 





#3 MacxintosH, Works (1854) 433 et seg. (Speech on South America, 
June 15, 1824). 
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term of international law, is that in which it denotes the explicit 
acknowledgment of the independence of a country by a state which 
formerly exercised sovereignty over it.” ® 


He then cites the cases of the Spanish recognition of the independ- 
ence of Portugal in the seventeenth century and of Great Britain’s 
recognition of the United States, and continues: 


“ But we, who are as foreign to the Spanish states in America as we 
are to Spain herself, — who never had any more authority over them 
than over her, — have in this case no claims to renounce, no power to 
abdicate, no sovereignty to resign, no legal rights to confer. What we 
have to do is therefore not recognition in its first and most strictly 
proper sense. It is not by formal stipulations or solemn declarations 
that we are to recognise the American states, but by measures of practi- 
cal policy, which imply that we acknowledge their independence. Our 
recognition is virtual. The most conspicuous part of such a recognition, 
is the act of sending and receiving diplomatic agents. It implies .. . 
no approbation of the successful revolt, — no intimation of an opinion 
concerning the justice or injustice of the means by which it has been 
accomplished. These are matters beyond our jurisdiction. It would be 
an usurpation in us to sit in judgment upon them. . . . When Great 
Britain (I hope very soon) recognises the states of Spanish America, 
it will not be as a concession to them, for they need no such recogni- 
Oe au? 


So much for the strict sense of “recognition”. But there is also, 
Mackintosh implies, a wider sense: 


“ The reception of a new state into the society of civilised nations, . . . 
as it has no legal character, and is purely of a moral nature, must vary 
very much in its value, according to the authority of the nations who, 
upon such occasions, act as the representatives of civilised men.” 7 


No one would accept today the words of Mackintosh as an 
adequate statement of the doctrine of recognition in international 
law and practice; the interest of his words lies in the emergence 
of the view that recognition in its wider sense is an act of or on 
behalf of the international community, an acceptance of the exist- 
ence of the Society of Nations and of the mutual rights and duties 





5 Id. at 438. 7 Id. at 476. 
6 Id. at 439-40 (italics inserted). 





784 HARVARD LAW REVIEW [Vol. 47 


of its members. Equally, Mackintosh was right in calling atten- 
tion to the distinction, in the case of new States arising from in- 
surrection, between recognition by the mother-country and recog- 
nition by the world at large. Recognition by the mother-country 
has, in municipal law, the important effect of settling the national- 
ity of the inhabitants of the new State in relation to the old 
country and, internationally, this recognition has the effect of 
making clear the position of the new country in what might be 
called an absolute and objective fashion. Recognition by other 
countries is normally only an acceptance of the new status by 
each recognizing country in relation to itself; recognition by the 
old country is in fact the acceptance of the final establishment of 
the new State in the international world. Once the mother State 
has recognised, it is practically inconceivable that another country 
could deny the fact that the new State is a full member of the 
international community. In such cases, the old country, even if 
it does not act formally on behalf of the community of nations, in 
fact takes a step by which the international community, as a mat- 
ter of real politics, is bound. 


VI 


If récognition, then, is the prucess by which, in answer to a 
claim made either explicitly or implicitly, the international com- 
munity or certain members of it accept a fact, what are the facts 
to which recognition is appropriate? In general terms, the answer 
must be that recognition by or on behalf of the community is 
appropriate to such facts as modify the relation of the States con- 
cerned to the international community as a whole, just as recogni- 
tion by a single State on its own behalf is appropriate to facts 
which concern its own rights. 

Let us apply this answer to the conditions of international life. 
The most ordinary cases, as we have seen already, in which recog- 
nition is always or often thought to be appropriate, are the recogni- 
tion of new States, the recognition of new Governments in old 
States, the recognition of belligerency, and the recognition of 
annexation of territory. How far ought a sane international law 
to accept these applications? 

First, the application of the doctrine to new States seems be- 
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yond challenge. A new member of the family of nations claims 
to have arisen. If accepted, this claim modifies international rela- 
tions. Clearly the old members and, in particular, the old mem- 
ber, if such there be, from which the new State has separated 
itself, must sooner or later accept or deny the claim. This an- 
swer can be given without prejudice to the question whether the 
acceptance of the claim is a duty of the international community, 
once the relevant facts are established, or a right of the interna- 
tional community to be exercised without accountability and at 
discretion. 

Second, the application of the doctrine to the recognition of 
new Governments in old States is far more doubtful. The choice 
of a Government by the determining forces of a recognized and 
existing State —it would be difficult nowadays to speak of the 
active choice of the population affected as the determining factor 
— is a domestic matter, something which, to use the language of 
Article 15(8) of the Covenant of the League of Nations, “ by in- 
ternational law is solely within the domestic jurisdiction ” of the 
State concerned. This is the Estrada doctrine from Mexico,® 
and unless the matter is complicated, as with the Central American 
States, by express treaty provisions, I see no answer to its tenets. 
If an existing State disapproves of a new government in an old 
State, it may wholly or partially break off diplomatic intercourse. 
This is the action which has often been taken in such cases: thus, 
after the murder of the Serbian King and Queen, Great Britain 
withdrew her minister for a time from Belgrade. But to refuse to 
recognize the new Government is both to pass upon the legality of 
a municipal event and to invite the courts of the non-recognizing 
State to enter the world of unreality and to pretend that events 
which have happened have not in fact come to pass. The Soviet 
Government is not recognized: therefore, for us, the old Russian 
Government is still in power. We possess in fact an authority 
which a poet approved by Aristotle denied to divine power: 


“*udvou yap avrov Kat beds orepioxerar 
ayevnta moveiy doo’ av h wempayyeva.’’® 





8 See Buell, The United States and Central American Revolutions (1931) 7 
Foreicn Poticy REPORTS 187, 203. 

® “ This is alone beyond the power of Heaven. To make what has been to have 
been.” Eruics VI. 2. 
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Is it necessary to add that to recognize that a fact or a govern- 
ment exists does not imply any moral approval of what is recog- 
nized? 

In the recognition of belligerency the doctrine is on firmer 
ground. Belligerency between two existing States ordinarily pre- 
sents little difficulty. Normally, two States engaged in settling 
their difficulties by force are agreed either to consider themselves 
formally at war or, as in the Manchurian conflict, not to give this 
name to their struggle; a difficult point could arise only if one 
State declared itself to be at war and the other State denied that 
proposition, and the settlement of this point can be left over until 
the occasion requires it. Some difficulty arises, it is true, when 
one of the combatant communities, as in the American civil war, 
is not an accepted member of the family of nations. But it is a 
community which is making a claim upon the family of nations to 
have the international rules of neutrality observed in relation to 
the struggle, and each member of the family of nations must accept 
or refuse that claim. Each such claim must be judged on the par- 
ticular facts of the struggle, the conduct and claims of the other 
party to the struggle furnishing a material element for determin- 
ing the decision. 

The question whether recognition by the international com- 
munity, as distinct from recognition by the dispossessed State, of 
an annexation of territory, is requisite or appropriate, does not 
admit of so confident an answer. On the one hand it may be said 
that any considerable territorial aggrandisement modifies the re- 
lations to the international community of the States acquiring and 
losing territory in regard to the territory so lost, and that this is 
even more true when the annexation is of the whole territory of a 
State and involves its disappearance from the international world. 
On the other hand, just as in private law, the State is not con- 
cerned if A acquires Whiteacre from B, so in international rela- 
tions it is difficult, in the absence of a contract not to annex, to 
see why, as a legal proposition, any outside member of the inter- 
national community is concerned in what is prima facie a separate 
transaction between two other members. But as a political or 
practical proposition, it is obvious that the realities of interna- 
tional life are affected when one State gains a considerable acces- 
sion of power at the expense of another. Hence large and general 
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changes in the political map of Europe have usually not been left 
to the unfettered action of the two Powers immediately concerned; 
the Congress of Berlin, for instance, forced a revision of the ar- 
rangements reached between Russia and Turkey at San Stefano. 
But this has been a matter of politics, not of law. Where there 
was no prospect of effective general action, the two States con- 
cerned have been left to settle the matter themselves, as France 
and Germany in 1871 decided or accepted the annexation of 
Alsace-Lorraine without any international action by third powers. 

If, however, we assume that an annexation is thought to demand 
action by the international community, is recognition the appro- 
priate method of bringing the force of the whole international 
community to bear? Here it is well to distinguish the case where 
an annexation is a contravention of a treaty to which States other 
than the annexing and the diminished States are parties, from the 
case where no such treaty is contravened. When Austria-Hungary 
annexed Bosnia and Herzegovina she was violating the treaty of 
Berlin to which all the Great Powers of Europe were parties; she 
might thus be said to be making a request to those Powers to ac- 
quiesce in a change of their treaty rights. Such an acquiescence 
may be given, or rather may well keep, the name “ recognition ”. 
But where no treaty other than one between the two Powers im- 
mediately concerned is in question — and where the annexation 
follows on war the war will have put an end to that treaty, as when 
Great Britain annexed the Boer Republics — no demand or re- 
quest is addressed to the international community or any part of 
it, and no act that can properly be called “ recognition ” is appro- 
priate. If any action is decided on by any third Power, it takes 
the form of intervention. 


VII 


What is the effect of non-recognition by a third Power or col- 
lection of third Powers in a case where a treaty right is violated? 
Does it “ bar the legality ” of the operation not recognized, render 
it invalid in law, justify the world in large in behaving as though 
the operation had not taken place? Does a refusal of recognition 
in fact operate as a sanction of a peculiarly weighty nature, de- 
stroying and eradicating the action not recognized? This is the 
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point to which a great and sudden importance has been given by 
recent action taken at Geneva with the approval and concurrence 
of the United States. A large part of the world is party to the 
Covenant of the League of Nations and practically all States have 
accepted the Briand-Kellogg Pact. To take the latter instrument 
only, all States thus are entitled to regard a war contrary to that 
Pact as a violation of their treaty rights. If they refuse to recog- 
nize the results of the war, such as annexations (and, presumably, 
the results of those results), do they make those results “ illegal ” 
and, if so, what is the meaning of that term? 

Now it is an elementary principle of public international law 
that all independent States are on a footing of equality in respect 
of the legal rights which belong to them. No one State has au- 
thority to destroy the rights of another. It follows, therefore, 
that the right of a third Power to insist on the observance of a 
violated treaty to which it is a party is not destroyed by the 
violation. The violation is an illegal act in relation to the third 
Power. But this in itself is but little consolation to the third 
Power, nor, and this is the point of importance, is it consistent 
with sound legal theory or practice to treat what has taken place 
as illegal or void as between the Powers parties to the violating 
act. The fact that a later treaty between Powers A and B is in 
contradiction with a contract between Powers A and C and per- 
haps other Powers, does not make the later treaty void as be- 
tween Powers A and B, though it is true, of course, that when the 
earlier treaty has actually been carried into effect in relation to 
the subject of the later treaty, this latter instrument cannot 
in fact take effect. The treaties by which Napoleon III wound 
up his Italian Campaign of 1859 and obtained Nice and Savoy 
for France, and Lombardy for the new Italy, were not void because 
they violated the terms of the Treaty of Vienna of 1815 without 
the assent of all the parties to that instrument. Great Britain 
made a faint attempt on this ground to oppose the settlement, 
but her opposition was futile and faded away. Indeed, the as- 
sertion of such a doctrine would be fatal either to international 
peace or to international law. Fatal to international peace, as 
allowing any one Power, however small, to render impossible the 
legality of any peaceful change in an existing international set- 
tlement, if, perhaps for purely selfish reasons, it objected to the 
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change. Fatal to international law, as binding up its observance 
with a doctrine, impossible of realisation, which would destroy 
its claim to the obedience of mankind. 

Can we learn anything from the analogies of private law — 
analogies which Clause 38 of the Statute of the Permanent Court 
of International Justice authorises us to pursue when it empowers 
that court to find international law in, inter alia, “the general 
principles of law recognized by civilized nations”. In English law, 
“Tt seems that a contract is not illegal or void, simply because pri- 
vate rights are interfered with by the act stipulated for; e.g., where 
the consideration is a breach of contract . . . the contract may be 
enforced, and the persons injured by its performance are left to the 
ordinary means of redress: . . .”*° And the writer, after con- 
sulting a French colleague, understands that English law is not 
peculiar in this respect. Independent States in the international 
community have at least the same amount of liberty in con- 
cluding treaties as private men in a national community have 
in making contracts. Language has been used at Geneva and 
elsewhere which seems to embody what might be called a doc- 
trine of hereditary illegitimacy in international law. It is sug- 
gested that titles or rights obtained by the violation of a treaty 
are somehow in themselves, until they have been legitimised, 
illegal; they need a “Jlegitimatio per subsequentem recogni- 
tionem”’. But this is to use ambiguously the term “ illegal ”’. 
An act which violates A’s rights may be “ illegal ” in relation to 
A, in the sense that he can appeal to a court to protect his violated 
rights. But the same act is not necessarily “ illegal ” as between 
the parties. And objective illegality — that is, illegality apart 
from the violation of either a private or a public right — is some- 
thing unknown, so I believe, to legal science. Such a doctrine, 
if countenanced by international law, would invalidate practi- 
cally every international transaction in history, for the pedigree 
of history is repeatedly marked by such a bar sinister. It is 





10 y SmirH, Leapinc Cases (13th ed. 1929) 432. So, in real property law, a 
copyhold tenant or tenant for years or at will can create an estate binding as 
against himself, though not as against his lord. Blunden v. Baugh, Cr. Car. 302 
(1632). An assignment of a lease by a lessee in violation of his covenant with his 
superior landlord is valid inter partes. Doe d. Lloyd v. Powell, 5 B. & C. 308 
(1826) ; Cunard v. Antifyre, Ltd., 49 T. L. R. 184 (1932). 
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safe to say that a doctrine so disturbing has no place in sane 
international law. 

A refusal of recognition, in a case where a right of the State 
refusing is violated by an annexation or new treaty by third 
parties or other international act, cannot be anything more than 
a reservation of the right violated, whether it be a right of the 
whole community or of one particular State. Such a reservation 
cannot destroy the legality inter partes of the new act; if it is 
intended or hoped to produce an effect on the validity of the 
new act inter partes, further action must be taken. The reserva- 
tion of a right in itself is little more than putting the right into 
cold storage; cold storage means a “ frozen asset”’ and, as time 
goes by, with no further heat applied, the frost is the frost of 
death. 

Our ancestors were well enough aware of the true significance 
of a refusal of recognition. Such a refusal was a mark not of 
an academic denial of the validity of a title, but of a live in- 
tention to deprive the opposing claimant of the power to main- 
tain his claim. When Henry V, King of England and claimant 
to the throne of France, negotiated in 1418 with the son of the 
mad King of France he was careful to style him “ Regent so- 
called of France”; ** the refusal of recognition was an incident 
in a military campaign. When Louis XIV recognised “ James 
III ”, the Old Pretender, as King of England and so refused recog- 
nition to William ITI, all Europe knew that this was a challenge to 
war. When the Holy Alliance proposed to refuse recognition to 
revolutionary governments, it contemplated armed intervention 
for their destruction. 

There is a story in some old ballad ** of a closed castle gate 
at the side of which hung a sword and a horn. The gate would 
open to the knight who made the right choice as between those 
implements. A knight rode up and took the horn and blew 





11 CHurcH, Henry V (1891) 118. Contrariwise, when a claim is obviously not 
seriously intended, as was the claim of the English kings to be Kings of France 
as shown by the retention of the official style “‘ Rex Franciae ” down to George III, 
nothing more than a general refusal to recognize is needed. No one would have 
been more embarrassed than George III to find himself installed as King in 
Versailles. - 

12 The writer regrets that he cannot give a reference to this ballad. He heard 
it quoted in an Oxford lecture more than 40 years ago. 
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it. The gate did not move and from within the castle came 
a voice saying: 


“Cursed be the fool or ever he was born 
Who feared to draw the sword before he blew the horn.” 


We do not want to see swords drawn in international matters; 
in fact, they are out of date as weapons. But the mere blowing 
of horns is of little value unless the blowers are prepared to 
follow up their notes in some effective manner. If they are so 
prepared, the horn means much, and this writer, for one, has no 
wish to minimise its significance. 

A refusal to recognize, in and by itself, must depend for its 
efficacy on the circumstances of the particular case; where the 
object to which recognition is refused is a new State or a new 
Government there are doubtless occasions when the refusal will 
intensify the instability of the object and may contribute to its 
disappearance or overthrow. But this may mean a reliance on 
forces of internal disorder which are hardly fit instruments for 
the vindication of international law. If the unrecognized State 
or Government is strong and stable, a refusal of recognition can- 
not be long maintained; such a refusal does injury to the re- 
fusing State and its nationals as well as to the State affected, and 
the justification of the refusal as a matter of principle is not 
easy to establish. What general right have certain societies of 
mankind, or what right has mankind as a whole acting through 
certain societies, to treat other societies as outlaws? Could 
England in 1919 have declined to treat Czechoslovakia as a 
State? Up to the date when that country declared its inde- 
pendence, its nationals were within the rule of international law. 
Could their reorganisation in a stable and law-abiding body put 
them outside the law? A policy which is appropriate to the 
relationship of the United States to the unstable conditions of 
the Central American Republics — and which there has had a 
basis in treaty rights — may fit less well the mutual relation- 
ships of the powerful States of the world. The inability of a 
new Government to raise a loan or purchase arms in America 
is a disadvantage the weight of which will vary indefinitely with 
the circumstances of the States concerned. No Power, it is be- 
lieved, except Japan has hitherto recognized Manchukuo as a 
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State. But when the authorities of that country expel a British 
journalist, the British Government is obliged to negotiate with 
those authorities in spite of non-recognition.** And the treat- 
ment of Manchukuo as not being a subject of international law 
puts no little difficulty in the way when it is sought to enforce 
responsibility for the violation of all international opium and 
drug conventions.** 

Still more difficult is the application of the doctrine of non- 
recognition to a case of annexation, as any man will find who 
tries to work out the practical consequences and meaning of an 
attempt to pretend that a territory which is in fact under the 
authority of State A remains under the authority of State B. 
If the refusal is merely the prelude to a more active policy, well 
and good; otherwise we have merely the frown of Zeus without 
the thunderbolt, and if that be so, scepticism as to Olympus will 
inevitably follow.** Mankind in the pilgrimage towards an or- 
dered world has still a long and difficult road before it; there are 
no short cuts to the Delectable Mountains and on to the Heavenly 
City. 





13 See the answer given on behalf of the British Government to a question in 
the House of Commons, July 12, 1933. London Times, July 13, 1933. 

14 See The Manchester Guardian, Nov. 3, 1933, giving an account of a meet- 
ing of the League of Nations Advisory Committee on opium and drugs, at which 
the American delegate sharply attacked the Manchukuo authorities, accusing 
them of “ violating all the international opium and drug conventions and threat- 
ening the saturation of Far Eastern countries with opium and drugs.” It is dif- 
ficult to see how you can enforce an international convention against a body to 
which you deny the status of a persona of international law. 

It may be noted in passing that the American delegate remarked that “ the 
League of Nations had determined that Manchuria was still China.” It is perhaps 
a little dangerous to the authority of the League thus to interpret the resolution 
of the Assembly. See Bulletin of International News, Royal Institute of Interna- 
tional Affairs, London, Nov. 9, 1933. 

15 An account of recent events with a full reference to modern authorities 
and sources is given in Hill, Recent Policies of Non-Recognition in INTERNATIONAL 
ConcrLiaTion (Carnegie Endowment No. 293, Oct. 1933). See also McNair, Judi- 
cial Recognition of States and Governments (1921-22) 2 British YEAR Boox OF 
INTERNATIONAL Law 57, The Stimson Doctrine of Non-Recognition (1933) 14 id. 
at 65. Williams, lectures at the Hague Academy of International Law, July, 1933; 
to be published in (1934) 43 Recuer pes Cours pE L’AcApEMIE DE Droit INTER- 
NATIONAL; GRAHAM, THE LEAGUE OF NATIONS AND THE RECOGNITION OF STATES 


(1933). 
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VIII 


It may be well to state briefly what would seem to be the 
conclusions suggested by these somewhat random reflections: 

(1) Recognition in international affairs is, in strictness, the 
process by which a State admits the validity or existence of some 
act, fact, or situation by which its legal interests or claims are 
or may be affected. For this purpose every existing State is 
deemed to have an interest in the question whether a new State 
exists as a member of the Family of Nations. Thus the doctrine 
of recognition implies and evidences the universality of the 
system of international law, but, at present, the Community of 
Nations is without a central organ for its application. 

(2) The use of the term “ recognition” has, however, oc- 
casionally been extended to the acceptance of facts, acts or 
situations, such as a transfer of territory between third parties, 
where no legal interest or claim of the recognizing State, but 
merely a political interest — as in the maintenance of the Balance 
of Power — is affected. 

(3) The term “recognition” is also commonly used of the 
acceptance by one State of the fact that a particular group of 
persons constitutes the government of another State. In the 
absence of express treaty provisions, it is doubtful, in spite of the 
widespread adoption of this practice, whether this is a proper 
use of the term. If one State wishes not to have intercourse with 
another State, it is open to it to take the necessary steps to 
that end. But on principle no State has a right to pass upon the 
validity of constitutional changes in a foreign State, though it 
may from motives of prudence refrain from accepting a set of 
persons as competent to act for a State in which their authority 
appears to be imperfectly assured. 

(4) Recognition is not constitutive, but declaratory; it ac- 
cepts, but it does not create. It does not imply anything in the 
nature of moral approval or disapproval of the thing or person 
recognized. In the absence of a central international authority 
recognition cannot do more than express the attitude or relation- 
ship of the recognizing State to the thing or person recognized, 
and this is an additional reason why, in existing conditions, rec- 
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ognition cannot have any objective creative effect. Recognition 
in its results has much the same effect in relation to its subject 
matter as estoppel in private law; like an estoppel, it cannot, 
once it has come into existence, be withdrawn or destroyed by 
subsequent unilateral action. 

(5) Refusal of recognition cannot alter the existence of facts. 
If refusal is to be an effective sanction of international law, it 
must be followed up by some further action. A mere caveat to 
the effect that a situation is considered to violate a right, tends to 
disturb the peace of the world without producing any correspond- 
ing advantage. 

(6) A refusal of recognition does not by itself alter the 
legal character of that to which recognition is refused. Such a 
refusal cannot do more than keep alive a right to challenge that 
legal character and to use all legitimate methods to obtain re- 
spect for the right alleged to be affected by that to which recogni- 
tion has not been given. A treaty is valid inter partes even if it 
violates a previous treaty between one of the High Contracting 
Parties and a third Power, but it may well be that if the third 
Power takes adequate steps to protect its rights the later treaty 
may be unenforceable. 

(7) In the absence of some special treaty provision, the ques- 
tion whether any act of a State is in accordance with international 
law can be decided only by the judgment of an international 
court. It does not lie within the authority of any one State or 
group of States to determine or affect the legality of the act of 
another State. The most that any State can do in this connec- 
tion is to waive its own right to object to the act of another State. 


John Fischer Williams. 
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A CASE FOR THREE JUDGES 


sgh naitr a G to act under statutory authority, the Railroad 
Commission of Texas refuses a permit to Stephenson to oper- 
ate as a contract carrier over Texas highways. Stephenson files 
his bill in the District Court of the United States for the South- 
ern District of Texas against the members of the Commis- 
sion. Alleging that the statute is unconstitutional, he seeks in- 
junctive relief both interlocutory and final. The district judge to 
whom the application for interlocutory relief is made immedi- 
ately sets it down for a hearing, calling to his assistance two 
other United States judges, one at least of whom is a circuit judge 
or a Justice of the Supreme Court. (2) On the same day Jones, 
who has under identical conditions been refused a permit, files 
his bill in the same court before the same judge against the same 
defendants, attacking the same statute as unconstitutional, and 
asking injunctive relief. He, however, asks only for an in- 
junction after final hearing. The district judge, calling no one 
to his assistance, proceeds to hear the case. On the next day 
Stephenson, abandoning his request for interlocutory relief, con- 
forms his prayer to that of Jones. The district judge revokes 
the call for assistance, and proceeds alone. (3) A day later 
Smith, who has a permit, files his bill against the same defend- 
ants. He prays for an injunction, interlocutory and final, but 
unlike Jones and Stephenson, who have alleged that the statute 
under which the Commission purported to act was unconstitu- 
tional, he alleges that the statute is constitutional but that the 
acts of the Commission, though under color of, are not in accord- 
ance with the statute, and are arbitrary as to him, and violative 
of his constitutional rights. The district judge, without calling 
for assistance, grants the interlocutory injunction and sets the 
case down for final hearing. (4) On the same day Wilson, in 
the Southern District, and Moore, in the Eastern District, each 
files suit against the members of the Commission, attacking not 
the statute, but the orders of the Commission made under it, 
as unconstitutional. Each asks for a temporary restraining 
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order, and for interlocutory and final injunctions. Each dis- 
trict judge grants the temporary restraining order. The judge 
in Wilson’s case calls two judges to his assistance; the other judge 
proceeds alone. Wilson, desiring to present his case to a single 
judge, does not press for a hearing on the interlocutory injunc- 
tion. The district judge nevertheless retains the cause and sets 
the matter for final hearing as a case for three judges. (5) On 
the next day Brown in the Southern District and White in the 
Eastern District each files his petition, complaining not of the 
Commission, but of a local police officer who has undertaken to 
arrest him because, without a permit from the Railroad Commis- 
sion, he has been operating a truck over the state’s highways. 
Each alleges the unconstitutionality of the statute, and each 
prays for interlocutory and final relief. One of the district judges, 
without calling other judges to his assistance, entertains the bill 
and grants the relief asked. The other judge, considering the 
case one for three judges, calls two judges to his assistance. 

(6) While these proceedings are engaging the attention of the 
District Courts for the Southern and Eastern Districts of Texas, 
suits identical in all respects with No. 1 above, the suit as first 
brought by Stephenson which prayed for an injunction interlocu- 
tory and final, are brought in the Northern and Western Districts 
of Texas. The judges in each of these districts conceive the 
statute to be constitutional and the bill without equity. One of 
the judges, because of this view, proceeds alone to hear and sus- 
tain a motion to dismiss. The other judge, notwithstanding he 
also thinks the bill without equity, calls two judges to his assist- 
ance and sets the cause for hearing. (7) At about the same time 
two other suits are brought, each seeking an interlocutory and 
final injunction, one in the Northern and one in the Western Dis- 
trict of Texas, each attacking as unconstitutional acts done under 
authority of the statutes of the state, in one case against county 
taxing officers, in the other against city officers. In one of the 
cases the district judge takes jurisdiction, and proceeds alone to 
hear and determine the cause. In the other the judge calls two 
others to his assistance. (8) Before the final hearing of the ap- 
plication in Wilson’s case (No. 4), a petition is presented in the 
three-judge court showing that a suit to enforce the orders of the 
Commission has been brought in the court of the state having 
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jurisdiction thereof under the laws of the state, and that that 
court has ordered a stay of proceedings under the order com- 
plained of pending the determination of the suit by the state 
court. This petition prays the federal court to stay all proceed- 
ings pending final determination of the suit in the courts of the 
state. The court at first refuses to enter the order, but upon re- 
consideration, over the objection of plaintiffs, stays the Wilson 
suit as prayed. 

From some of these decrees direct appeals are prosecuted to 
the Supreme Court; from others to the circuit court of appeals. 
Some are entertained; some dismissed for want of jurisdiction. 
Writs of mandamus are applied for in some of the cases. Wilson 
in particular applies to the Supreme Court for a writ of mandamus 
to compel the three-judge court to vacate the stay and proceed 
with the cause. 

These cases, presenting real situations, are, of course, as to 
parties and courts hypothetical. They have been assumed to give 
life and color to a discussion of Section 266 of the Judicial Code 
as amended,’ the statute governing a case for three judges, and 
the decisions construing and giving the statute effect. The pur- 
pose of the discussion will not be to collate and analyze the cases 
which have given form and line to the statute and the procedure 
under it for this has already been well and thoroughly done.” 
Nor will its purpose be to add to the numerous articles discussing 
the very controversial questions of whether and to what extent 
the determination of the constitutionality of state laws and state 
actions should be in the federal trial courts in the first instance, 
and of what power the inferior federal courts should have to en- 
join actions of state officers.* The purpose of this article will be 





1 36 Srat. 1162 (1911), 28 U. S. C. § 380 (1926). The section was originally 
enacted on June 18, 1910, 36 STAT. 557. It was amended in 1913 to include orders 
of state administrative boards or commissions, and to provide for a stay of the 
federal court suit if a suit to enforce the statute or order is brought in the state 
court. 37 Stat. 1013. A final change was made in 1925 to require the presence of 
three judges at the final hearing. 43 STar. 938. 

2 Bowen, When are Three Federal Judges Required? (1931) 16 Munn. L. 
Rev. 1. 

3 Pogue, State Determination of State Law and the Judicial Code (1928) 41 
Harv. L. Rev. 623; Warren, Federal and State Court Interference (1930) 43 id. 
345; Lilienthal, The Federal Courts and State Regulation of Public Utilities, id. 
379; Lockwood, Maw, and Rosenberry, The Use of the Federal Injunction in Con- 
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rather to examine the statute and the decisions under it as a study 
in judicial administration of a procedural statute, to determine 
what Congress has intended by the Act, and whether that intent 
has been truly carried out by the courts charged with its ad- 
ministration. 

In Heydon’s Case in 1584, after all the barons of the Ex- 
chequer had argued in open court, it was unanimously resolved 
by Sir Roger Manwood, Chief Baron, and the other Barons of the 
Exchequer: 













“ That for the sure and true interpretation of all statutes in general (be 
they penal or beneficial, restrictive or enlarging of the common law,) 
four things are to be discerned and considered. 1. What was the com- 
mon law before the making of the act? 2. What was the mischief and 
defect for which the common law did not provide? 3. What remedy 
the Parliament hath resolved and appointed to cure the disease of the 
commonwealth? And 4. The true reason of the remedy? and then the 
office of all the judges is always to make such construction as shall sup- 
press the mischief, and advance the remedy, and to suppress subtle in- 
ventions and evasions for continuance of the mischief, and pro privato 
commodo, and to add force and life to the cure and remedy, according 
to the true intent of the makers of the act, pro bono publico.” * 
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5 207 U.S. 20 (1907). 
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attained, if not in the principle announced, and Ex parte Young ° 
vigorously applied to cases in which rights were asserted under 
the Fourteenth Amendment the doctrine of Osborn v. Bank:* 
suits to restrain wrongful acts of state officers acting under, or 
under color of authority from the state are not suits against the 
state, and where the plaintiffs assert rights protected by the 
Federal Constitution and laws the federal courts have jurisdiction 
to entertain them.* These cases made it clear that suits to restrain 
state officers from enforcing unconstitutional statutes, or constitu- 
tional statutes in an unconstitutional way, were not suits against 
a state, but were a part of the recognized and settled jurisdiction 
of the circuit courts.° 





6 209 U. S. 123 (1908). 

7 g Wheat. 738 (U.S. 1824). 

8 In Davis v. Gray, 16 Wall. 203 (U. S. 1872), it was said that Osborn v. Bank 
had settled three things: (1) the circuit court of the United States, in a proper case 
in equity, may enjoin a state officer from executing a state law in conflict with 
the constitution or a statute of the United States when such execution would vio- 
late the rights of the complainant. (2) Where the state was concerned, the state 
should be made a party, if it can be done. That it cannot be done is a sufficient 
reason for omitting to do it, and the court may proceed to issue a decree against 
the state in all respects as if the state were a party to the record. (3) That in 
deciding who are parties to a suit, the court will not look beyond the record. 
Making a state officer a party does not make the state a party, although her law 
may have prompted his action, and the state may stand behind him as the real 
party in interest. See also Virginia Coupon Cases, 114 U. S. 269 (1884); Reagan 
v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894); Smyth v. Ames, 169 U. S. 
466 (1898) ; Holt v. Indiana Mfg. Co., 176 U. S. 68 (1900). 

But in Missouri, K. & T. Ry. v. Missouri R. R., 183 U. S. 53, 58-59 (1901), it 
was said, quoting from In re Ayres, 123 U.S. 443 (1887), “It was at an early day 
held by this court, construing the Eleventh Amendment, that in all cases where 
jurisdiction depends on the party, it is the party named in the record. Osborn v. 
Bank, 9 Wheat. 738 (U. S. 1824). But that technical construction has yielded to 
one more in consonance with the spirit of the Amendment, and it was ruled upon 
full consideration, that the Amendment covers not only suits against a state by 
name, but those also against its officers, when the state is a real party at interest.” 
Cf. Fitts v. McGhee, 172 U. S. 516 (1899). 

® The authority and finality of Ex parte Young can hardly be overestimated. 
It had demolishing effect not only on the contrary intimations relied on by Mr. 
Justice Harlan in his eloquently vigorous dissent, but also on Barney v. New York, 
193 U. S. 430 (1904). It exerted an enormous influence to extend further the 
exercise of the jurisdiction of federal courts to grant equitable relief against un- 
constitutional penalties and prosecutions threatened under state authority. The 
Supreme Court has since without variation announced and applied it in numerous 
cases. Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278 (1913); Truax v. Raich, 
239 U. S. 33 (1915) ; Cuyahoga v. Akron, 240 U. S. 462 (1916); Greene v. Louis- 
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Even more important, however, was the method then provided 
by law for the exercise of this jurisdiction. In 1910 the judges 
of the circuit courts had statutory authority, except as restrained 
by the prohibition against enjoining proceedings in state courts,’ 
to grant restraining orders without notice," and interlocutory and 
final injunctions ** after notice and hearing.** Such injunctions 
were at the discretion of the judge presiding.** Except as guided 





ville Ry., 244 U. S. 499 (1917); Cavanaugh v. Looney, 248 U. S. 453 (1919); 
Terrace v. Thompson, 263 U. S. 197 (1923); Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426 (1926); Binford v. McLeaish & Co., 284 U. S. 598 (1932); Sproles 
v. Binford, 286 U.S. 374 (1932) ; Mosher v. Phoenix, 287 U. S. 29 (1932) ; Sterling 
v. Constantin, 287 U. S. 378 (1932); cf. Isseks, supra note 3. 

10 y Stat. 335 (1793). While this statute has been uniformly and strictly con- 
strued as to prior proceedings in courts of a state, it has never been construed to 
prevent federal courts from issuing injunctions necessary to preserve their jurisdic- 
tion, make effective their determinations,. and enforce their judgments. In re 
Sawyer, 124 U.S. 200 (1888); Julian v. Central Trust Co., 193 U. S. 93 (1904); 
Wells Fargo & Co. v. Taylor, 254 U.S. 175 (1920). 

11 37 SraT. 197 (1872). Before the passage of this act no writ of injunction 
could issue in any case “ without reasonable previous notice to the adverse party, 
or his attorney, of the time and place of moving for the same.” 1 STraT. 334 
(1793). 

12 y SraT. 334 (1793), as amended by 17 Stat. 197 (1872). 

13 Equity Rule 55 provided: “ Special injunctions shall be grantable upon due 
notice to the other party by the court in term, or by a judge thereof in vacation, 
after a hearing, which may be ex parte if the adverse party does not appear at the 
time and place ordered.” Cf. Industrial Mining & Guaranty Co. v. Electrical Sup- 
ply Co., 58 Fed. 732, 737 (C. C. A. 6th, 1893). In 1912 this was superseded by 
new Equity Rule 73: “ No preliminary injunction shall be granted without notice 
to the opposite party. Nor shall any temporary restraining order be granted with- 
out notice to the opposite party, unless it shall clearly appear from specific facts, 
shown by affidavit or by the verified bill, that immediate and irreparable loss or 
damage will result to the applicant before the matter can be heard on notice. In 
case a temporary restraining order shall be granted without notice, in the con- 
tingency specified, the matter shall be made returnable at the earliest possible 
time, and in no event later than ten days from the date of the order, ... Upon 
two days’ notice to the party obtaining such temporary restraining order, the 
opposite party may appear and move the dissolution or modification of the order, 
and in that event the court or judge shall proceed to hear and determine the 
motion as expeditiously as the ends of justice may require.” 198 Fed. xxxix (1912). 
It was said that the new rule “ embodies the principles long established and en- 
forced by the federal courts. . . .” Cathey v. Norfolk & W. Ry., 228 Fed. 26, 29 
(C. C. A. 4th, 1915). 

14 “The granting of such temporary restraining order, like the granting of 
an injunction, is within the sound judicial discretion of the court. No universal 
rule can be announced to govern court or judge in all cases, but each case must be 
decided on its own facts.” Central of Ga. Ry. v. McLendon, 155 Fed. 974, 975 
(C. C. N. D. Ga. 1907). 
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and restrained by general equitable considerations and principles, 
this discretion was substantially uncontrolled, for before 1910 
neither statute nor rule undertook to govern it. No provision was 
made for expediting the hearing on a motion for injunction where 
a restraining order had been issued, nor was any period put to 
the operation of the restraining order, except the decision of the 
court on the motion. Neither was any provision made for ex- 
pediting the cases to a final hearing where an interlocutory order 
had been granted, except where the state was a party or the execu- 
tion of the revenue laws of a state was enjoined.*® 

While the statute authorizing interlocutory injunctions did 
limit their continuance, when issued by a district judge, by pro- 
viding that they should remain in force only “ to the circuit court 
next ensuing, unless so ordered by the circuit court ”’ ** it was held 
that this limitation was intended to apply only when injunctions 
were issued by a district judge in vacation.’ Furthermore, a 
district judge holding a circuit court could continue his injunction 
as effectively as a circuit judge could.** Whatever, then, may 
have been the truth of the charge that federal judges were abusing 
their discretion either in issuing restraining orders without notice 


and continuing them indefinitely in force, or in issuing interlocu- 
tory injunctions after notice upon affidavits,*® which they unduly 





15 76 Stat. 176 (1870). This statute did not compel, but merely authorized 
the courts, upon a showing that the operations of the state government would be 
embarrassed by delay, to advance the cause. Hoge v. Richmond, 93 U.S. 1 (1876) ; 
Carter v. Greenhow, 109 U. S. 64 (1883) ; Central R. R. v. Bourbon, 116 U. S. 538 
(1886). 

16 2 StaT. 418 (1807). 

17 Gray v. Chicago, I. & N. R. R., Fed. Cas. No. 5,713 (C. C. D. Iowa 1864) ; 
Goodyear Dental Vulcanite Co. v. Folsom, 3 Fed. 509 (C. C. D. N. H. 1880) ; United 
States v. Weber, 114 Fed. g50 (C. C. W. D. Va. 1902). 

18 Parker v. The Judges, 12 Wheat. 561 (U. S. 1827); Industrial Mining & 
Guaranty Co. v. Electrical Supply Co., 58 Fed. 732 (C. C. A. 6th, 1893) ; Dreutzer 
v. Frankfort Land Co., 65 Fed. 642 (C. C. A. 6th, 1895). Senator Crawford of 
South Dakota, in the debate on the bill, complained that district judges would 
issue injunctions tying up proceedings indefinitely. Senator Heyburn of Idaho 
replied that as a matter of fact district and circuit judges were of equal ability. 
See 45 Conc. Rec. 7254 (1910). 

19 But see new Equity Rule 73 and comment on it in note 13, supra; cf. Linds- 
ley v. Natural Carbonic Gas Co., 162 Fed. 954, 960 (C. C. S. D. N. Y. 1908): 
“A federal court of first instance, acting upon affidavits, which pronounces a state 
Statute unconstitutional, assumes a grave responsibility justified only by most 
exceptional circumstances.” 
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prolonged without affording adequate opportunity to the enjoined 
defendants for having them dissolved or vacated, neither rules 
nor statutes imposed any limitations. 

And not only were the lower courts substantially uncontrolled, 
but until 1906, when provision was made generally for appeal to 
the circuit courts of appeal from interlocutory injunctive orders,”° 
almost no appellate relief from orders restraining the action of 
state officers as violative of constitutional rights was provided, for 
it was settled that an appeal would lie to the Supreme Court only 
from final judgments or decrees disposing of the whole case.” 
Section 7 of the Circuit Courts of Appeal Act of 1891 had, it is 
true, inaugurated a complete innovation on the practice thereto- 
fore prevailing by allowing appeals from interlocutory orders 
granting injunctions or appointing receivers,”” but until 1906 these 
appeals were limited to cases in which appeals from final decrees 
lay to the circuit courts of appeal. 

The provision of the 1906 statute allowing appeals from inter- 
locutory injunctive orders in suits against state officials undoubt- 
edly provided additional relief, but it was not really effective. 
Although the circuit courts of appeal had the power not only to 
consider whether the interlocutory injunction as such had been 
correctly granted, but also to determine the appeal on the merits 
if it appeared that there was no equity in the bill, as a rule ap- 
peals were not considered in this way. The usual course was 
that set out in the Owensboro case: 


“The only questions which arise under the special or limited appeal 
from an interlocutory decree granting a preliminary injunction are those 
which are necessarily involved by the allowance of the injunction pen- 
dente lite. If the court below had jurisdiction and did not unreasonably 
exercise its discretion in the granting of an injunction to preserve the 
status until a final hearing, this court will not ordinarily go into the 





20 34 Stat. 116 (1906), provided in effect that where, upon a hearing in equity 
by a district or circuit court or by a judge thereof in vacation, an injunction shall 
be granted or continued, an appeal may be taken from such injunctive order to the 
circuit court of appeals. 

21 McLish v. Roff, 141 U. S. 661 (1891) ; Southern Ry. v. Postal Tel. Co., 179 
U. S. 641 (1901) ; Covington v. Covington, 185 U. S. 270 (1902). On jurisdiction, 
see McMillan Co. v. Abernathy, 263 U. S. 438 (1924). 

22 Smith v. Vulcan Iron Works, 165 U. S. 518 (1897); Dreutzer v. Frankfort 
Land Co., 65 Fed. 643 (C. C. A. 6th, 1895). 
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merits of the case any farther than necessary to determine this ques- 
tion.2*> . . . Nevertheless, if the transcript plainly exhibits the whole 
case, and the court is able, without injustice, to finally determine the 
entire merits of the case, it may do so.” *4 






As a result of this attitude, it might be said roughly of the then 
state of the law that an appeal from an interlocutory order 
in a suit against state officers would almost certainly result in 
affirmance, if the bill on its face showed a meritorious cause and 
there was substantial affidavit support.” 


II 


Next to be considered is the “ mischief and defect ” for which 
the law did not provide. This was of three kinds. The first is 
that which appears on the face of the statutes and which has 
already been described. The second is that federal judges were 
thought to be granting, without sufficient reason, temporary re- 
straining orders on affidavits, and indefinitely and unduly con- 
tinuing them, instead of exercising their jurisdiction cautiously 
and with circumspection,”* as some of the circuit judges declared 
to be the rule. This second mischief, while not apparent on the 
face of the statute, was urged with great heat and vehemence as 
in fact existing, and was made the subject of impassioned attacks 
throughout the states and in Congress.** Although it had been 


























23 Cf. Alabama v. United States, 279 U. S. 229 (1929); Ohio Oil Co. v. Con- 
way, 279 U.S. 813 (1929) ; Love v. Atchison, T. & S. F. Ry., 185 Fed. 321 (C. C. A. 
8th, 1911). 

24 See Owensboro v. Cumberland Tel. & Tel. Co., 174 Fed. 739, 747 (C. C. A. 
6th, 1909). Cf. Smith v. Vulcan Iron Works, 165 U. S. 518 (1897) ; Bissell Carpet- 
Sweeper Co. v. Goshen Sweeper Co., 72 Fed. 545 (C. C. A. 6th, 1896) ; Chapman v. 
Yellow Poplar Lumber Co., 143 Fed. 201 (C. C. A. 4th, 1906). 

25 No right of appeal at all was allowed except from interlocutory orders made 
after a hearing. Taylor v. Breese, 163 Fed. 678 (C. C. A. 4th, 1908). Hence no | 
appeal lay from a temporary restraining order issued without notice. 

26 See note 19, supra. 

27 In the Senate debates just before the bill was passed, Senator’ Overman said, 
“T saw in Moody’s Magazine last week that there are 150 cases of this kind now 
where one federal judge has tied the hands of the state officers, the governor, and 
the attorney-general, .. .” 45 Conc. Rec. 7256 (1910). See also the statement 
made in 1913, when the stay provision was added: “ This legislation is demanded 
because a few judges have sometimes hastily or improvidently issued interlocutory 
injunctions suspending the enforcement of a state statute, or an order made by 2 
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almost latent since the Civil War, the debates in the Senate re- 
vived again the ancient complaint that the judicial power of the 
nation ought not to be exercised in the first instance in its own in- 
ferior courts, but rather in the courts of the states. Southern and 
Western Senators in particular ** proposed limitations upon the 
jurisdiction of federal courts of first instance to entertain these 
suits. These proposals ranged from the less drastic one that no 
injunction or restraining order should issue in such suit except 
after final hearing, through a proposal for a stay of such suit in 
the federal court, if the state should bring a suit in its own court 
to enforce its law,?® to the complete withdrawal from the federal 
trial courts of jurisdiction to entertain such suits. Except for the 
stay provision, which was enacted in a modified form in 1913, 
these recited mischiefs and proposed measures did not receive 
sufficient support to enact them into law, although one bill did 
indeed pass the House.*° 

The third mischief was the indignity and injustice which it was 
felt was being done to the states in having their solemn legislative 
acts, and the efforts of state officers to enforce them, impeded, per- 
haps frustrated, by the interlocutory fiat of a single judge, is- 
sued on affidavits sometimes ex parte, sometimes after an informal 
hearing, and practically without limitation or safeguard except 





state railroad commission and have for an unjustifiably long time held up or pre- 
vented the operation of a state statute, or an order of the railroad commission.” 
H. R. Rep. No. 1584, 62d Cong. 3d Sess., at 1. 

28 Notably Senator Overman of North Carolina, Senator Bacon of Georgia, 
Senator Burkett of Nebraska, and Senator Crawford of South Dakota. 

29 In the debates on the Commerce Court Act in 1910 Senator Crawford of 
South Dakota, after proposing that the jurisdiction of the court be extended to 
suits brought to restrain the orders of state commissions which affected common 
carriers, suggested as a limitation that: ‘“‘ Whenever a suit shall be brought in the 
courts of a State to enforce any such statute, all proceedings in any suit pending in 
any court of the United States to restrain the execution of the statute shall be 
stayed pending the determination of the suit in the state court: Provided, That 
such stay may be vacated upon proof that the suit in the state court is not prose- 
cuted with due diligence.” 45 Conc. Rec. 7252 (1910). In support of this stay 
provision he said that in South Dakota the state had obtained an injunction in 
the state court against a carrier from collecting more than two cents a mile, while 
the carrier had obtained an injunction in the federal court restraining the state 
officers from preventing its collecting more. This, he thought, was unseemly and 
disgraceful, for the proceedings in the state court should suspend that in the federal 
court. Ibid. 

80 See 46 id. 313, 316 (1910). 
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the discretion of the issuing judge. This was the mischief that lay 
at the root of all the others, dictating the form of the statute, and 
giving power and reach to the arms of those who contended for 
its enactment. Many public men were disturbed that the power 
of the states, exerted to work out experiments in government in 
their comparatively insulated domains,” should be suspended by 
the injunctive decree of a single judge, issued without notice, or 
if after notice, in an informal hearing, and upon affidavits, a hear- 
ing lacking in the dignity and importance it was felt such pro- 
ceedings should have. This was the burden of the Senate debates 
in 1908 ** and 1g10,** after Southern Ry. v. McNeill,** and Ex 
parte Young *° had brought the matter to an acute stage. In 1908 
and again in 1910 Senator Overman, for the Committee on the 
Judiciary, singled out as the mischief to be overcome the indig- 
nity and affront to the pride of the states inherent in the existing 
arrangement.** He emphasized that no such result would follow 
the deliberate action of a court composed of three judges, qualified 
to hold, and having the dignity and importance of a circuit court 
and of a state court of last resort.*7 The general consensus of 
opinion in the Senate was that the organization of such a court to 
hear these matters would remove the mischief and supply the 
remedy.** 





81 Cf. Mr. Justice Sutherland in New State Ice Co. v. Liebmann, 285 U. S. 262, 
279 (1932); Mr. Justice Brandeis, dissenting, at 311. 

32 See 42 Conc. Rec. 4846 et seg. (1908). 

33 See 45 id. 7252 et seq. (1910). 

84 155 Fed. 756 (C. C. E. D. N. C. 1907). 35 209 U. S. 123 (1908). 

36 In 1908 he said: “ We have come to a sad day when one subordinate Federal 
judge can enjoin the officer of a sovereign State from proceeding to enforce the 
laws of the State. .. . That being so, there . . . [is] great feeling [against] the 
fact that one Federal judge has tied the hands of a sovereign State.” 42 Conc. Rec. 
4847. Similarly, in 1910 he remarked: “I am opposed to allowing one little fed- 
eral judge to stand up against the governor and the legislature and the attorney- 
general of the State and say, ‘ This act is unconstitutional.’” 45 id. 7256. To 
which Senator Heyburn replied: “ We do not have little judges in our part of the 
country, and I doubt whether that designation may hardly be applied to any 
judge.” Ibid. . 

87 Compare the statement of Chief Justice Taft on the Act of 1925: “... 
the District Court is thus constituted of at least three judges who might consti- 
tute a Circuit Court of Appeals, it is to be ranked with that court in the weight 
to be given its conclusions.” The Jurisdiction of the Supreme Court Under the 
Act of February 13, 1925 (1925) 35 YALE L. J. 1, 5-6. 

38 The remarks of Senator Overman are typical: “If this substitute is adopted 
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To understand correctly why this affront to state pride was 
thought to be not so much in the exercise of the jurisdiction as in 
the manner of its exercise and in the character of the tribunal 
which exercised it, it is necessary to consider the concurrent juris- 
diction of the federal and state courts, and the opposing views re- 
garding it which have from time to time been entertained and agi- 
tated. A brief discussion of it will also help to explain why the act 
of 1910 did not attempt to limit in any way the jurisdiction of 
federal courts to entertain these suits and grant final injunctions 
in them, but concerned itself only with suspensive interlocutory 
injunctions, and then entirely with procedure, and why, even as 
amended in 1913, it conditioned the stay of the federal suit upon 
a complete stay of enforcement until after the validity of the law 
had been determined.*° 

Speaking broadly, the conflicting views of the concurrent juris- 
diction have kept marked out a line of demarcation, even though 
at times, in the march of events, it has been rough hewn and has 
often been wavering and dimly blazed. Sometimes the federal 
jurisdiction has been closely restricted, sometimes it has gone 
wide afield.*° During almost the entire first hundred years, how- 
ever, one of its chief characteristics was its narrow scope. Suits 
involving federal questions could be brought in the first instance 
only in state tribunals, unless the parties were of diverse citizen- 
ship or unless the controversy was of a special class, created by 
special federal statute. During this period the lower federal 
courts were in the main designed to, and did serve the office of 
furnishing an unbiased tribunal in which citizens litigating outside 
of their own states could try their actions free from the threat of 
prejudice and unfriendliness. They were purely subsidiary courts 
and, as national agencies, occupied a position of comparative un- 
importance. 

This was not true of the Supreme Court. With its asserted and 
established final jurisdiction over state courts it had attained great 





and three judges have to pass upon the question of the constitutionality of a State 
statute, and three great judges say that the statute is unconstitutional, the officers 
of the State will be less inclined to resist the orders and decrees of our Federal 
courts.” 42 Conc. Rec. 4847 (1908). 

89 37 SraT. 1013 (1913), 28 U. S. C. § 380 (1926). 

40 See Rose, FEDERAL JURISDICTION AND PRrocepuRE (3d ed. 1926) 30. 


Vii 
31 


46; 
Spe 
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preéminence. A few difficulties had arisen, such as the resent- 
ment and excitement caused by Chisholm v. Georgia,** quickly 
allayed by the passage of the Eleventh Amendment; the indigna- 
tion and recalcitrancy exhibited by some of the states, notably 
Maryland, Pennsylvania, and Virginia,*® on account of the su- 
zerainty over them as to federal questions; the contentions over 
corporate citizenship, which created stir and ferment until they 
were settled in Marshall v. Baltimore & Ohio R. R.; * the mu- 
nicipal bond cases; ** and the fugitive slave laws.*° In the main, 
though, the preéminence thus attained was the subject of very 
little state resentment, for as vigorous as the Supreme Court was 
in the assertion of the freedom of the federal courts from restraint 
and interference by state courts, it was equally vigorous in assert- 
ing for the state courts the freedom of their jurisdiction and proc- 
esses from interference by the federal courts.*® 

In the period beginning in 1869, however, when the nine circuit 
judges were appointed, and ending in 1911, just one year after 
the passage of the statute under examination, when the circuit 
courts were abolished, a very different picture of the lower federal 
courts is presented. When the Civil War ended, the great tides 
of national feeling which the war had caused to swell were not al- 
lowed to ebb. They were kept at high flood for many years by 
the period of centralized control in Washington, during which 
Congress, engaged in its bitter struggle with the President, was 
governing the country through its Civil Rights Bills, its Revenue 
Bills, and all its reconstruction legislation. It became essential 
to the carrying out of the plans, first of Congress and later of the 
executive, that the Federal Government become a government in 
action, rather than one im posse. An essential factor was a judicial 
system which would, as far as possible, uprooting the localism of 





41 2 Dall. 419 (U. S. 1793). 

42 Virginia: Martin v. Hunter’s Lessee, 1 Wheat. 304 (U. S. 1816); Cohens v. 
Virginia, 6 Wheat. 264 (U. S. 1821). Maryland: M’Culloch v. Maryland, 4 Wheat. 
316 (U. S. 1819). Pennsylvania: Miller v. Nicholls, 4 Wheat. 311 (U. S. 1819). 

43 16 How. 314 (U.S. 1853). 

44 Gelpcke v. Dubuque, 1 Wall. 175 (U. S. 1863). 

45 Abelman v. Booth, 21 How. 506 (U. S. 1858). 

46 Cf. Harkin v. Brundage, 276 U. S. 36 (1928) ; Bryan v. Speakman, 53 F.(2d) 
463 (C. C. A. 5th, 1931) ; Lehman v. Spurway, 58 F.(2d) 227 (C.C. A. sth, 1932) ; 
Speakman v. Bryan, 61 F.(2d) 430 (C. C. A. sth, 1932) ; Warren, supra note 3. 
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the inferior judicial establishment and planting it anew upon 
broader lines, give it at once greater burdens and greater cohesion 
and mobility to discharge them. 

The system was completed by the establishment of the circuit 
courts of appeal in 1891. In this period, or at least in more than 
the first half of it, the dominant note was nationalism; the rights 
of the states, existent in theory, were submerged in fact. Congress 
for the first time conferred on inferior federal courts jurisdiction 
over causes arising under the Constitution, laws, and treaties of 
the United States. A flood of statutes conferring, extending, and 
enlarging jurisdiction, made the nation profoundly conscious, in 
a vigorous and complete way, of the sweep of the national char- 
acter of these courts. This was a period of great development, of 
federal receiverships, railroad and others, of the growth of large 
corporations under non-resident charters, penetrating, develop- 
ing, and sometimes exploiting the resources of the states. In 
those days many a battered financial craft, flying an out-of-state 
flag, put into a foreign port a ship’s length ahead of the sheriff. 

Economically, politically, and socially the period preceding the 
enactment of this statute was one of great ferment. New ideas 
of reform, new conceptions of social means and ends, and new 
economic movements were the order of the day. There was grow- 
ing a realization of the power of the states to control and regulate 
not only the rates and practices of carriers and other public serv- 
ice corporations, but also the conditions under which people 
should live and work.** In a somewhat confused fashion the 
national spirit which the Spanish American war again had caused 
to flare up was fusing with state pride in a way to cause trouble 
and difficulty. The central government was, indeed, being called 
upon more frequently to intervene in matters where groups hav- 
ing interests and ideas to advance thought they might obtain an 
advantage through the use of centralized power, but the same or 
similar groups were vigorously resenting interference by resort 
to the federal courts where, through effective state measures, they 
were putting over their ideas. 

All these movements necessarily advanced over opposition. In 





47 Organized labor movements also sprang up, often asserting their right of 
collective bargaining with the weapons of strikes and disorders. See Brandeis, The 
Incorporation of Trade Unions (1903) 15 GREEN Bac 11. 
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the controversies there was tremendous insistence upon the pri- 
macy of the federal courts over the courts of the states as the 
guardians and protectors of national rights, particularly those con- 
ferred under the Fourteenth Amendment, which, through the gen- 
erality of its guaranties, became the spearhead of the new federal 
jurisdiction. This period thus became one of the fullest growth 
of federal courts toward maturity in dignity and importance. 

Nor must it be supposed that the spirit of reform passed these 
courts by. The public and quasi-public character of the con- 
troversies had focused attention not only on the dangers of in- 
junctions, but also on measures for the reform and simplification 
of federal procedure. New Equity Rule 73 was not adopted until 
1912, but in 1910 it represented the prevailing practice.** Other 
abuses were in process of elimination.*® 

Some factors, it is true, were working not only to clip, but to 
cut the wings of the concurrent jurisdiction. The prostrate con- 
dition of the South, which had continued for some time after the 
War, and the development of the West, leading to an influx of 
Eastern and foreign capital, had created a local debtor and foreign 
creditor class, and the emphasis placed on the federal courts by 
out-of-state interests had created some suspicion and hostility in 
those two sections. The effective use of federal injunctive relief 
in industrial disputes and rate controversies had made federal 
courts the object of group and party attack under the catch phrase 
“government by injunction ”. Nevertheless, considered from the 
standpoint of the national interest, drastic measures did not ap- 
peal to the great body of liberal and conservative opinion, which 
held staunchly to the doctrine that a nation of states is yet a 
nation, and, as such, is obligated to provide in its own courts for 
the protection of national rights conferred and guaranteed by the 
Federal Constitution and laws. Admitting that there was just 
ground for complaint against the captious and arbitrary action of 
a few judges, it strongly maintained that in the end the interests 





48 See note 13, supra. 

49 By 1914 a statute had been enacted prohibiting the issuance of preliminary 
injunctions without notice except in extreme circumstances to be stated in the 
order, and for a time not exceeding ten days. 38 Stat. 737, 28 U. S. C. § 381 
(1926). At the same time it was required that injunctions and restraining orders 
set forth the reasons for their issuance. 38 STAT. 738, 28 U.S. C. § 383 (1926). 
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of the whole people required the maintenance in unimpaired vigor 
of the power of the federal courts to protect constitutional rights. 
Wisely striking at the abuse as vigorously as the others did at the 
use of the federal judicial power, they were able to bring about a 
spirit of adjustment and compromise which, in a considered and 
thoughtful way, facing and eliminating the mischiefs, presented 
a remedy which did not kill to cure. 

They were the more able to present and bring about agreement 
upon the remedy, which was a purely procedural and adminis- 
trative one, because it was in this period that statutory tribunals, 
boards, commissions, and courts, administrative, judicial and 
quasi-judicial, were coming into their own. Administration under 
statutory provision was beginning to be the order of the day. 
Reform, centering on method, looked more and more to procedure 
as its appropriate vehicle. Further, and of the greatest impor- 
tance, the new statute had a ready model in the Expediting Act 
and the amendment to the Commerce Act, both experiments in 
this kind of legislation which had been working satisfactorily. 
The Expediting Act °° required that upon a certificate of the at- 
torney general that the case was of general public importance, a 
court of three circuit judges should be convened to hear any cause 
brought under the Anti-Trust Act * or the Act to Regulate Com- 
merce.” It provided for the expedition of the hearing and for ap- 
peal from the final judgment to the Supreme Court. The amend- 
ment to the Act to Regulate Commerce * made the procedure 
of the Expediting Act peremptorily applicable to all suits brought 
to restrain, set aside, or annul orders of the Commission, includ- 
ing proceedings for a preliminary injunction. It provided that no 
interlocutory injunction should be granted except on a hearing, 
after not less than five days’ notice. It also allowed a direct ap- 
peal to the Supreme Court from any interlocutory order granting 
or continuing the injunction, and provided for priority and expedi- 
tion in the hearing of the appeal. These acts had substantially 
eliminated the continuance of the mischiefs they were enacted to 
prevent. With a little shaping and expanding, they would do. 





50 32 Stat. 823 (1903). 52 24 Stat. 379 (1887). 
51 26 STAT. 209 (1890). 58 34 Stat. 592 (1906). 
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III 


To discern the third and fourth things, “ what remedy the 
Parliament hath resolved and appointed to cure the disease ”, and 
“the true reason of the remedy ’’, that is, the purpose of the act, 
requires only an analysis of the statute, for in line, form, and con- 
text the prescription of the remedy for the cure of the disease at 
once simply sets it out and gives dramatic emphasis to the reason 
and purpose of it. Its eight subdivisions, the first six enacted in 
1910, the seventh in 1913, and the eighth in 1925,™ all give faith- 
ful testimony to the recognition by Congress of the vital interest 
of the states, parens patriae,” in suits to obtain preliminary in- 
junctions against state officers. 

The most significant and striking thing about the statute is the 
distinctly deferential bow it makes to state pride.” In effect, it 
declares that all suits of this kind are “‘ of general public interest ” 
and puts them upon a plane of dignity and importance with suits 
brought by the United States under the Expediting and Com- 
merce Acts.*’ It provides a like tribunal to hear them, for their 
like expedition, and allows a direct appeal to the Supreme Court, 
at first from interlocutory, and in 1925, from final decrees. The 
stay provision of 1913 is a further recognition of state interest 
and state pride. 

Of the eight subdivisions into which the act naturally falls, all 
but one, the fifth, are couched in the imperative. The first is 
prohibitory. It in terms interdicts a single judge, district, circuit, 
or supreme, from granting, and, by later construction, from even 
hearing °° an application for an interlocutory injunction against 
a state officer on the ground of the unconstitutionality of the 





54 JupiciAL Cope § 266, as amended, 36 Stat. 557 (1910), 36 STAT. 1162 (1911), 
37 STAT. 1013 (1913), 43 STAT. 938 (1925), 28 U.S. C. § 380 (1926). 

55 Cf, Louisiana v. Texas, 176 U.S. 1 (1900) ; Georgia v. Tennessee Copper Co., 
206 U. S. 230 (1907) ; Pennsylvania v. West Virginia, 262 U. S. 553 (1923); F. C. 
Henderson, Inc. v. Texas R. R. Comm., Equity No. 403 (W. D. Tex. May, 1932) 
(unreported supplemental opinion). 

56 In the language of Senator Burton, when the statute was being debated, “ It 
evidently recognizes the superior degree of consideration and sanction which should 
be given to a state statute, and prevents hasty interference with the action of a 
sovereign State”. 45 Conc. REc. 7254 (1910). 

57 See notes 50, 52, supra. 

58 See notes 67-70, infra. 
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statute or order. The second is prescriptive. It lays down the 
condition, again in terms, for granting and, by construction, for 
hearing such application. The third is constitutive. It requires 
the immediate convening of the statutory tribunal. The fourth 
provides for notice to the governor and the attorney general as 
well as to the defendants. 

The fifth is precautionary and permissive. It recognizes that 
cases may arise where the status quo should be maintained until 
the hearing in order to prevent irreparable damage. It authorizes 
the judge convening the court to issue such an order. The sixth 
expedites. It recognizes that in these matters delay is often a 
denial of justice, and provides not only for an expedited hearing in 
the trial court, but for direct appeal to the Supreme Court from 
an order granting or denying the application. The seventh, a 
gesture of comity, took the emphasis away from the preliminary 
hearing, where the statute had previously put it, to place it on the 
final hearing. It does indeed operate peremptorily to stay the 
federal court suit, but only when an order of the state court has 
given the plaintiff all the protection from the pressure of con- 
fiscatory penalties and proceedings *° which he could have had in 
the federal court after a hearing. 

The eighth, constitutive like the third, makes the requirement 
of the presence of three judges applicable also to the final hearing 
of such suits and provides for a direct appeal to the Supreme 
Court from the final decree. 

That the statute is procedural only cannot be too strongly 
pointed out. It confers no new jurisdiction on the court or the 
judges thereof, nor does it take any of its jurisdiction away. It 
merely, in specified cases, takes it from a single judge to confer 
it on three. Congress set up this tribunal under the belief that 
it would proceed with such judgment and expedition that great 
public designs would not be narcotized by unreasonable delay, 
and because it believed that it could be counted on so to conduct 





59 This is the real basis for equitable interference pending a final hearing. 
Boise v. Boise, 213 U. S. 276 (1909) ; Cavanaugh v. Looney, 248 U. S. 453 (1919); 
Northport Power & Light Co. v. Hartley, 283 U. S. 568 (1931) ; Central Kentucky 
Natural Gas Co. v. Mt. Sterling, 32 F.(2d) 338 (E. D. Ky. 1928). But see Central 
Kentucky Natural Gas Co. v. Railroad Comm., 37 F.(2d) 938 (E. D. Ky. 1930). 

60 Louisville & Nashville R. R. v. Garrett, 231 U. S. 298 (1913); Pullman Co. 
v. Croom, 231 U.S. 571 (1913) ; Sterling v. Constantin, 287 U. S. 378 (1932). 
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the delicate business assigned to it as to allay, and in time to 
remove, the irritation and excitement which the exercise of this 
extraordinary jurisdiction by a single judge had aroused. 


IV 


Have such expectations been justified? The tribunal has been 
in existence now more than twenty years, in a period marked by 
revolutionary changes in political, economic, and social ideas, 
ideals, and practices. All kinds of governmental experiments 
have been and are being projected in the states. Many of them 
have been tried out. The states’ police powers have been exerted 
in almost every field and direction in applying and enforcing 
the prophylactic, preventive, and curative measures of all kinds. 
The old idea of “ executive justice ” has been expanded, under the 
influence of the trend toward administration, into that of “ ad- 
ministrative justice”. Legislation has come into its own. Courts 
are not only giving broad effect to legislative actions, but in grow- 
ing measure are using statutory as well as judicial analogies.” 

For the last twenty years the struggle has been one for the con- 
tinued supremacy of law, as we have long known it, over adminis- 
trative justice, as it is being expanded, developed, and applied. 
Beginning in efforts to relieve the courts of some of their burdens, 
advancing on claims of the greater appropriateness to particular 
situations of administrative remedies than those provided by court 
procedure, and finally taking the ground of administration for its 
own sake, the advocates of government by administration have 
found themselves in step with the bureaucratic tendencies of the 
times. The expanding exercise of the police powers of the states 
has required an equally expanding system of boards, commissions, 
and administrative agencies, whose orders and actions have neces- 
sarily constricted the liberty of the individual. Everything man 
owns or desires, and even man himself, has been made the object 





61 See, e.g., Gooch v. Oregon Short Line R. R., 258 U. S. 22 (1922), Clarke, J., 
dissenting; South & Central American Commercial Co. v. Panama R. R., 237 N. Y. 
287, 142 N. E. 666 (1923); Encarnacion v. Jamison, 251 N. Y. 218, 167 N. E. 422 
(1929) ; Jamison v. Encarnacion, 281 U. S. 635 (1930). 

82 See DicKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW IN 
THE UniTep States (1927) ; Crowell v. Benson, 285 U. S. 22 (1932). 
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of state regulations, administered by boards or commissions. The 
game he used to shoot freely, the fish he angled for under guiding 
law, must now be shot or hooked under the guidance of a com- 
mission. The cattle he owns he may no longer own, unless he 
dip them in arsenical solution under the supervision of a board, 
as often as it asks him. The house he builds he may not build, 
in some states, except in compliance with zoning regulations pre- 
scribed and operated by a commission or a board. The waters in 
the streams flow down to the sea controlled by riparian boards. 
The gas and oil in the ground may not come out of it unless a 
commission says so. Even the public highways have passed under 
commission control so that only those licensed by the commission 
may conduct the business of carriers over them. Securities may 
not be sold except under license, and so it has gone. Controlling 
every act, every desire and impulse of man, there is a law. Ad- 
ministering every law, a commission or a board. 

All these laws and orders, colliding and conflicting with human 
interest and desire, have furnished unfailing springs of contro- 
versy. Whenever any of the controversies has taken the form of 
an application for interlocutory injunctive relief in the federal 
court, Section 266 has come into play. The trial of all these con- 
troversies has created a considerable body of opinion and practice 
construing and applying the act. To know this body of opinion 
and practice is not only to discern whether “ the office of all the 
judges has been to make such construction as shall suppress the 
mischief, and advance the remedy, and to suppress subtle inven- 
tions and evasions for continuance of the mischief, and pro privato 
commodo, and to add force and life to the cure and remedy, accord- 
ing to the true intent of the makers of the act, pro bono publico”, 
but also to answer the question whether the Congressional choice 
of remedies was adequate and wise, and whether it has served its 
purpose. 

To an examination of this body of opinion, law and practice, 
our attention may now in conclusion be turned. That examina- 
tion has been made easier and the statement of its results more 
brief, because of Mr. Bowen’s excellent article ** discussing all the 





63 Armstrong v. Whitten, 41 F.(2d) 241 (S. D. Tex. 1930). 
64 Supra note 2. 
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sections of the Act except the stay provision, and of Mr. Pogue’s © 
discussing that. Mr. Pogue’s article discusses cases brought to 
the Supreme Court since 1913 to and including its 1926 term, 
while Mr. Bowen’s, with few exceptions, deals with later cases. 
The cases they cite, as well as others not cited by them,® make it 
clear beyond question that whatever may have been the success 
in any particular case of ‘“ subtle inventions and evasions for the 
continuance of the mischief and pro privato commodo ”’, the office 
of most of the judges of the inferior courts and of all the justices 
of the Supreme Court has been “ to suppress the mischief and all 
inventions and evasions for its continuance, and to add force and 
life to the remedy, according to the true intent of the act, pro 
bono publico.” 

In the very first adjudication, Ex parte Metropolitan Water 
Co.,* followed in the Cumberland case,“ in Ex parte Northern 
Pac. Ry.,” in the Stratton case,"° in Ex parte Madden Bros.,” and 
in Ex parte Poresky,"* the Supreme Court, declaring that whether 
a single judge or three judges should hear an application for inter- 
locutory injunction in a case under the statute was a question of 
statutory power and jurisdiction, not one of judicial discretion or 
equitable consideration, laid it down unequivocally that the statute 
took away from a single judge jurisdiction to hear such applica- 
tions for interlocutory injunctions, conferring that jurisdiction on 
the three. In the Metropolitan case the district judge, reading 





65 Supra note 3. ; 

66 Pullman v. Croom, 231 U. S. 571 (1913); Railroad Comm. v. Maxcy, 281 
U. S. 82 (1930); Sterling v. Constantin, 287 U. S. 378 (1932); Public Service 
Comm. v. Wisconsin Tel. Co., 289 U. S. 67 (1933) ; Cumberland Tel. & Tel. Co. v. 
Memphis, 198 Fed. 955 (W. D. Tenn. 1912); Louisville & N. R. R. v. Alabama 
R. R. Comm., 208 Fed. 35 (M. D. Ala. 1913) ; Lykins v. Chesapeake & Ohio Ry., 
209 Fed. 573 (C. C. A. 6th, 1913). 

87 220 U. S. 539 (1911). 

68 Cumberland Tel. & Tel. Co. v. Louisiana Pub. Serv. Comm., 260 U. S. 212 
(1922). 

69 280 U.S. 142 (1929). There is an interesting discussion of and comment on 
this case by Judge Bourquin, whose case it was below, in Great Falls Gas Co. v. 
Public Serv. Comm., 39 F.(2d) 176 (D. Mont. 1930). 

70 Stratton v. St. Louis S. W. Ry., 282 U.S. 10 (1930). 

71 283 U.S. 807 (1931). For the case made by the bill and the district judge’s 
view, see Madden Bros., Inc. v. Railroad & Warehouse Comm., 43 F.(2d) 236 (D. 
Minn. 1930). 

72 290 U.S. 30 (1933). 
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the statute literally, construed it as depriving him of power to 
grant, but not to deny, an interlocutory injunction. Declining to 
call for assistance, he heard and refused the application. The 
Supreme Court granted a writ of mandamus, requiring him to set 
aside his order and call to his assistance two other judges, sustain- 
ing the contention of the applicant that the act of Congress alto- 
gether deprived the single judge of jurisdiction to hear and de- 
termine the application. By the Cumberland case it was settled 
that the power and jurisdiction of a single judge was limited to 
convening the court and setting the application for hearing, with 
the right in extreme circumstances to grant a temporary restrain- 
ing order pending the hearing. It vacated and set aside as wholly 
without authority an order of the district judge continuing the 
temporary restraining order in force pending the appeal from an 
order of three judges denying the interlocutory injunction. 

In the Stratton and Northern Pacific cases the district judges 
granted temporary restraining orders. Thereafter, in each case, 
without a court of three judges having been convened, a single 
district judge granted a motion to dismiss the bill for want of 
equity. In the Northern Pacific case mandamus issued. In the 
Stratton case, when the matter reached the Supreme Court, on 
appeal from the circuit court of appeals, the court of its own mo- 
tion examined the jurisdiction of the district judge and found it 
wanting.”* It was held that while complainant has an election in 
bringing his suit to press or not to press for extraordinary relief, 
that election being made in the affirmative, and a temporary re- 
straining order having been granted pending a hearing, the three- 
judge court must be convened.” 

The Madden and Poresky cases further emphasized the effect 
of the act in stripping a single judge of his power to dispose of the 
case where it is really one for three judges. The Poresky case 
holds that the district judge can, of course, and should refuse to 
proceed with a case under Section 266 if it is really one of which 
the court, as a federal court, has no jurisdiction. But under the 





73 The opinion in the Stratton case is a clear and vigorous summation of the 
result of the decisions of the Court as to the purpose and effect of the act. 

74 Cf. Brucker v. Fisher, 49 F.(2d) 759 (C. C. A. 6th, 1931), holding that after 
a restraining order had been issued the convening of the court could not be avoided 
by agreement. 
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Madden case, if in fact jurisdiction exists, his action in dismissing 
it because of his opinion that it does not may be controlled by 
mandamus. 

The case of Lawrence v. St. Louis-San Francisco Ry.” may 
be cited as another example of the sedulous care of the Supreme 
Court to give the statute force and effect in accordance with its 
prime intent. That case held applicable to injunctions issued 
under the act the provisions of Sections 17 and 19 of the statute 
of 1914." Section 17 provides that a temporary restraining order 
shall not be issued except for reasons of irreparable damage, to be 
shown in the application and stated in the order, and Section 19 
provides that every order for an injunction shall set forth the rea- 
sons for it.*’ It pointed the peculiar need for showing the equi- 
table reasons for the action taken in cases of this kind, and has 
been followed in other cases.” 

Further illustrations may be noted. In Arneson v. Denny” a 
lower court refused to proceed with the hearing in the absence of 
proof of adequate notice to the governor and the attorney general 
of the state. And in Oklahoma Natural Gas Co. v. Russell *° the 
Supreme Court held within the statute an application for an inter- 
locutory injunction against the orders of a commission on the 
ground of the unconstitutionality of the order, although there had 
been no claim of the unconstitutionality of the statute. In that 
case the Court kept in mind the mischiefs struck at and the end to 
be attained, as it had done in Hans v. Louisiana,* construing the 
Eleventh Amendment, and gave the effect in the one case to 





7 294 U.S. 588 (1927). 

76 38 Strat. 737-38 (1914), 28 U. S. C. §§ 381-83 (1926). 

"7 The Court held § 17 applicable, notwithstanding the provision in it saving 
against altering, repealing, or amending § 266. The precise holding was that the 
requirement of specific findings of irreparable damage neither altered, repealed, nor 
amended that section. Query whether this means that the provision of § 17 limiting 
temporary restraining orders to ten days duration would be applied to limit the 
temporary restraining order authorized in § 266 to ten days, in the face of the 
provision in the latter section that the order should remain in force until the hearing. 
In the absence of authoritative decisions I should say the answer should be no. 

78 Railroad Comm. v. Maxcy, 281 U. S. 82 (1930); Public Service Comm. v. 
Wisconsin Tel. Co., 289 U. S. 67 (1933) ; Los Angeles Gas & Elec. Corp. v. Railroad 
Comm., 289 U. S. 287 (1933), Butler, J., dissenting. 

79 25 F.(2d) 993 (W. D. Wash. 1928). 

80 261 U. S. 290 (1923). 

81 134 U.S. 1 (1890). 
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the statute, and in the other to the amendment. The value and 
use of the statute would have been largely destroyed if it had not 
done so, for in these cases it is frequently the order, and not the 
statute, which is claimed to be unconstitutional.* 

In some particulars, however, there appears at first blush some 
warrant for a claim that the scope of the statute has been limited 
and its remedial purposes and effects narrowed by decisions under 
it. These appearances, however, will, except as to the stay pro- 
vision which will be later discussed, at once disappear on closer 
examination. The first has to do with the expressed attitude of 
the Supreme Court toward, and its disposition of appeals from 
interlocutory decrees under the statute. Before the 1925 amend- 
ment, in three appeals from interlocutory decrees in rate cases, 
two denying ** and one granting ** an injunction, the Court de- 
clared that interlocutory decrees of a three-judge court were 
granted in the exercise of a sound judicial discretion as to the just 
balance of convenience, and that they should not be set aside on 
appeal except in very clear cases, that is, unless they were shown 
to be contrary to some clear equity or the result of the improvi- 
dent exercise of judicial discretion. After 1925 the Court, first 
in United Fuel Gas Co. v. Public Service Comm.,* and again in 
Alabama v. United States, declared that this rule was applicable 
alike to appeals from decrees of three-judge courts granting, and 
to those denying interlocutory injunctions. In the last case the 
Court said: 


“ The duty of this Court, therefore, upon an appeal from such an order, 
at least generally, is not to decide the merits but simply to determine 





82 See Bowen, supra note 2, at 11-12; cf. Public Serv. Comm. v. Wisconsin Tel. 
Co., 289 U. S. 67 (1933); Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 
U. S. 287 (1933); People’s Petroleum Producers v. Sterling, 60 F.(2d) 1041 (E. D. 
Tex. 1932); People’s Petroleum Producers v. Smith, 1 F. Supp. 361 (E. D. Tex. 
1932); Danciger Oil & Ref. Co. v. Smith, 4 F. Supp. 236 (N. D. Tex. 1933). 

83 Georgia Ry. & Power Co. v. Railroad Comm., 262 U.S. 625 (1923) ; Chicago 
G. W. Ry. v. Kendall, 266 U. S. 94 (1924). In the Chicago case, however, the Court 
refused a request to continue the hearing on the appeal from the temporary injunc- 
tion until the coming of the second appeal on the merits. It said “. . . noting the 
evident purpose of Congress in the enactment of § 266 to prevent undue delay in 
enforcing state legislation and action through federal judicial intervention, this 
Court has denied this request. . . .” Jd. at 97. 

84 Commercial Trust Co. of N. J. v. Miller, 262 U.S. 51 (1923). 

85 278 U.S. 322 (1929). 
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whether the discretion of the court below has been abused. ... An 
examination of the record here reveals no such abuse, and we must 
remand the case to the court below for final disposition on the merits.” °° 


In Ohio Oil Co. v. Conway, reversing an order denying an inter- 
locutory injunction, the Court said: 


“Where the questions presented by an application for an interlocutory 
injunction are grave, and the injury to the moving party will be certain 
and irreparable if the application be denied and the final decree be in 
his favor, while if the injunction be granted the injury to the opposing 
party, even if the final decree be in his favor, will be inconsiderable, 
or may be adequately indemnified by a bond, the injunction usually will 
be granted.” §7 


Since the Alabama case, while some interlocutory appeals have 
been considered to an extent on their merits,** in the main inter- 
locutory decrees have been affirmed on its authority without con- 
sidering the merits and without opinion.*° 

That these decisions are in accord with long established views 
and practices does not admit of doubt. The rule laid down in 
them is the same rule long applied in appeals to the circuit courts 
of appeals from interlocutory decrees. Nevertheless, it does not 
follow that such appeals to the Supreme Court are perfunctory and 
wholly without value. Quite the contrary. By emphasizing over 
and over again the prime importance of an opinion or findings 
showing that the discretion has been properly exercised, and in 
some cases reversing solely because this did not appear,” it has 
been made clear that whether the discretion was rightly exercised 
is to be determined finally in the Supreme Court, and that abuses 
of it will be corrected on interlocutory appeals.” 





86 279 U.S. 229, 231 (1929). 

87 279 U. S. 813, 815 (1929). 

88 Eastern Air Transport v. South Carolina Tax Comm., 285 U.S. 147 (1932). 

89 See Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1931 (1932) 46 Harv. L. REv. 226, 255-56. 

90 See note 24, supra; Smith v. Vulcan Iron Works, 165 U. S: 518 (1897); 
Meccano, Ltd. v. Wanamaker, 253 U. S. 136 (1920). 

%1 Railroad Comm. v. Maxcy, 281 U. S. 82 (1930); State Board of Tax 
Comm’rs v. Jackson, 283 U. S. 527 (1931); Public Serv. Comm. v. Wisconsin Tel. 
Co., 289 U. S. 67 (1933). 

82 Ohio Oil Co. v. Conway, 279 U. S. 813 (1929). Rule 12, as amended May 
31, 1932, provides: “If the appeal is from an interlocutory decree of a specially 
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Besides, while the court has not yet said so as to interlocutory 
appeals from three-judge orders, as to such appeals to the circuit 
courts of appeals it has stated that although ordinarily the merits 
will not be considered, there are cases in which they may be. 
Where a bill on its face shows no equity, or where it is made plain 
by stipulation or otherwise that the case on final hearing will be no 
different from that on interlocutory hearing,** the bill may be 
dismissed and the litigation terminated.** Just as when the com- 
plaint is insufficient to show any ground for relief, the three judges 
will, in lieu of denying a temporary injunction, dismiss the case 
for want of equity.°° In the meantime, however, there is a grow- 
ing realization of the peculiar ineffectiveness of most interlocutory 
appeals, brought sharply home to the profession by the remarks 
of Chief Justice Hughes before the May, 1932, meeting of the 
American Law Institute.°* This is tending to make universal the 





constituted District Court of the United States (Judicial Code sec. 266; U. S. C. 
Tit. 28, sec. 380), the statement must also include a showing of the matters in 
which it is claimed that the court has abused its discretion in granting or denying 
the interlocutory injunction. (Alabama v. United States, 279 U. S. 229.) ” Rules 
of the Court, 286 U. S. 602, 603 (1932). 

93 Cf. Eastern Air Transport v. South Carolina Tax Comm., 285 U. S. 147 
(1932). 

94 Smith v. Vulcan Iron Works, 165 U. S. 518 (1897) ; Meccano, Ltd. v. Wana- 
maker, 253 U. S. 141 (1920). 

95 Missouri Pac. R. R. v. Norwood, 283 U. S. 249 (1931), aff’g 42 F.(2d) 765 
(W. D. Ark. 1930). 

96 “JT may mention one matter which seems to deserve attention. Provision 
has been made for a hearing by three judges in a Federal District Court when it is 
sought to restrain the enforcement of a state statute. Appeals in such cases lie 
directly to the Supreme Court from orders granting or denying an interlocutory 
injunction, as well as from final decrees granting or denying a permanent injunc- 
tion. In a large proportion of these cases the question is not to be determined on 
the mere face of the statute assailed but in the light of the application of the 
statute to the facts. Accordingly, the District Court in the exercise of judicial 
discretion may grant or withhold an injunction pending final hearing. Upon ap- 
peals from such interlocutory orders, it is an established rule to consider only the 
question whether the three judges sitting in the District Court have abused that 
discretion. Notwithstanding this rule, it not infrequently appears that, without 
proceeding to final hearing, the party against whom the interlocutory order runs 
seeks to obtain a ruling on the merits from the Supreme Court. Several times 
during the present Term we have interrupted the argument on such appeals to 
direct attention to the point that the only question before the Court with respect 
to such an interlocutory order was that of abuse of discretion in dealing with the 
matter pending the final hearing. The Supreme Court should not, and does not, 
determine such cases piecemeal. If there is no dispute as to the facts, there is no 
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already fairly general practice of having the case heard on inter- 
locutory and final injunction at the same time, or, if heard sepa- 
rately, to have the hearing expedited to make one appeal do for 
two, particularly where an early decision of the Supreme Court 
on the merits is desired. 

A second holding having an apparently restrictive cast is that 
the provision of the Act of 1925, the “ Justices’ Bill ”, making 
the presence of three judges necessary on the final as well as the 
interlocutory hearing, did not at all enlarge the class of cases 
covered by the statute, it being intended thereby, rather, to give 
an appeal from final judgments only in cases in which the prayer 
for an interlocutory injunction had been applied for and pressed.** 
Yet it seems quite clear that the Supreme Court was right, when 
the carefully drawn language of the original act and the result 
which it sought to achieve — prevention of improvidently is- 
sued interlocutory injunctions, is considered. Furthermore, the 
1925 Act was passed solely in order to harmonize the jurisdiction 
of the Supreme Court to review appeals from final judgments 
in cases where interlocutory injunctions had been pressed with 
its jurisdiction of appeals from other three-judge tribunals pro- 
vided for in Section 238 as amended.” To have held otherwise 
would have been not to give effect to the amendment as complet- 
ing the statute and removing an anomalous situation, but would 
have been to give it the effect of enacting a new Section 380 
altogether. 

Another matter of apparently restrictive construction which 
may be briefly adverted to is the holding that the case is one for 
three judges only when (a) the defendant is a state officer; (b) an 
interlocutory injunction is sought and pressed against him to re- 
strain the enforcement, operation, or execution of a state statute 





reason why the case should not go at once to final decree. If there is controversy 
as to the facts, these are manifestly open to re-examination and further disclosure 
upon the final hearing, and the merits await determination accordingly. In this 
highly important class of cases it is desirable that final hearings should be expedited 
and that the delays incident to futile appeals from interlocutory orders should 
be avoided.” 1o Am. L. Inst. Proc. 33-34. 

97 43 Strat. 938. 

88 Moore v. Fidelity & Deposit Co., 272 U. S. 318 (1926); Smith v. Wilson, 
273 U. S. 388 (1927). 

8° See Bowen, supra note 2, at 33. See also H. R. Rep. No. 1075, accompany- 
ing H. R. 8206 (Justices’ Bill), 68th Cong. 2d Sess. 
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or an order of an administrative board or commission; and (c) 
the ground is the unconstitutionality of the statute or order, and 
that the plaintiff determines whether the section shall apply to the 
form of his action or the relief he demands.*” The point as to 
illiberality of construction made here is that what the statute 
really undertook to do was to deprive a single federal judge of 
jurisdiction to issue injunctions against persons acting under, or 
under color of state laws, and that it should be held to apply to all 
such suits for injunctive relief in federal courts.** This view 
finds no support either in the language of the statute or in the cir- 
cumstances under which it was enacted. It is a special statute, 
enacted for and applying to special cases, and there is nothing in 
it to warrant its general application. It was, therefore, and with 
reason, early held that suits to restrain municipal action were not 
within it,°? and this rule has not been departed from.*** With 
the same reason it has been consistently held that an injunction 
sought on other grounds than the unconstitutionality of the statute 
or order is not within the section,’** and that even though an ap- 
plication for an interlocutory injunction is made in the bill, failure 
to press the demand takes the case out of the statute.*®” 
Finally, there is the stay provision of the Act. Mr. Pogue 
found no record of a stay having been granted under this pro- 
vision. The writer has found no case, reported or unreported, 
where such a stay was granted, except in Texas, one in the West- 
ern District,’°* a suit to enjoin the operation of the Common Pur- 
chaser Section of the Mineral Conservation Act, the other in the 
Southern District,**’ a rate case. In neither was there an opinion 





100 See Bowen, supra note 2, at 6, 42. 101 See note 9, supra. 

102 Cumberland Tel. & Tel. Co. v. Memphis, 198 Fed. 955 (W. D. Tenn. 1912). 

108 City of Hammond v. Schappi Bus Line, Inc., 275 U. S. 164 (1927); Ex 
parte Collins, 277 U. S. 565 (1928); Ex parte Public Nat. Bank, 278 U. S. 101 
(1928). But cf. Crummer v. Fort Pierce, 2 F. Supp. 737 (S. D. Fla. 1932). 

104 Ex parte Williams, 277 U. S. 267 (1928); Ex parte Hobbs, 280 U. S. 168 
(1929); Northport Power & Light Co. v. Hartley, 283 U. S. 568 (1931) ; Sterling 
v. Constantin; 287 U.S. 378 (1932). But cf. Michigan Cent. R. R. v. Michigan 
Pub. Utilities Comm., 271 Fed. 319 (E. D. Mich. 1921); Hume v. Mahan, 1 F. 
Supp. 142 (E. D. Ky. 1932), rev’d, because moot, 287 U. S. 575 (1932). 

105 Ex parte Buder, 271 U. S. 461 (1926); Moore v. Fidelity & Deposit Co., 
272 U.S. 317 (1926) ; Smith v. Wilson, 273 U. S. 388 (1927). 

106 Humble Oil & Ref. Co. v. Allred et al., Equity No. 438 (Nov., 1933). 

107 United Gas Pub. Serv. Corp. v. Smith, Equity No. 32 (June, 1933). 
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written. In those cases, in addition to the injunction issued in the 
state court protecting complainants in the federal court against 
proceedings under the act before its validity was determined, the 
decree of the federal court staying its suit conditioned the stay 
upon the effectiveness of the stay in the state court, and provided 
that complainants might come back to the federal court if neces- 
sary for relief against proceedings in the state court before final 
judgment there.*®* 

In his interesting discussion of this section, pointing out the 
fact of its virtual non-use and the difficulties which are in the way 
of using it, Mr. Pogue makes no mention of what seems to the 
writer, all other things aside, an almost insuperable objection to 
its use. This is the fact that to take advantage of the privilege of 
having a state court first try the validity of the questioned act, 
the defendant in the federal suit, before the application for inter- 
locutory injunction is heard there, must arrange to have the state 
court grant the plaintiff in the federal court suit, voluntarily and 
without question, the right to the very stay which he went into the 
federal court to obtain; a stay, the granting of which until after 
a special tribunal of a high order of competence has carefully con- 
sidered the plaintiff’s right to have it, the statute under review pro- 
hibits. When officers of a state are confronted with the alterna- 
tive of contesting before the three-judge court plaintiff’s right to 
an interlocutory stay pending a decision of the case, or of grant- 
ing the plaintiff such stay without contest by an order of the state 
court, it is but natural that they should greatly hesitate to take a 
course which compels them to concede without question the right 
of plaintiff to stay proceedings pending trial, when they do not be- 
lieve that the plaintiff can maintain such a right before the three- 
judge court. In addition to this difficulty, or perhaps because of 
it and of the consequent unwillingness of the state to comply with 
the stay provision, it seems to me that even in the very few cases 
where the question has come up for decision, this provision has 
hot received the helpful and liberal construction which has been 
accorded by the courts to the other provisions of the act. 

But it must be admitted that in most of the cases in which the 





108 The cases have created a practice under which similar decrees have been 
entered in other rate cases in Texas where stay orders under § 380 have been 
applied for. 
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stay provision has been before the courts the state has brought 
up the claim to a stay of the federal court suit in an awkward and 
backhanded way, asking for a stay there without having accorded 
plaintiff the protective stay in the state court required by the 
statute. In Dawson v. Kentucky Distilleries Co.*°® the motion 
was made to stay the federal court suit on the ground of the pend- 
ency in a state court of a suit brought to restrain the attorney gen- 
eral from enforcing the statute which was the subject of the federal 
court suit. The federal court plaintiff was not a party to this suit, 
and no stay order effective as to him had been issued in it. The 
court denied the stay, saying that if the state court suit, though 
not brought as the statute required “ to enforce the act ” could be 
construed as complying with the substance of the statutory re- 
quirement, the stay was not that provided for. It left the plain- 
tiff subject to all the dangers of irreparable injury against which 
he had sought to protect himself by the suit in the federal court. 
Again, in Arneson v. Denny **° the court gave the statute a strict 
construction by saying that to have the effect of staying a federal 
court suit the state court suit must have been brought after 
federal court suit had been instituted, even while admitting that 
Congress had shown an intent to recognize a suit in the state court 
to enforce the law as a more appropriate proceeding to settle 
the validity of the state statutes than a suit in the federal court to 
enjoin its enforcement. There are two other cases discussing the 
stay provision of the statute arguendo. General Outdoor Adver- 
tising Co. v. Williams *** construed it as making the mere pendency 
of a state court suit involving the enforcement of a state statute 
operate to abate a federal court suit having the same purpose. 
Interborough Rapid Transit v. Gilchrist *’ denied any effect to 
the statute in the absence of a proper stay. 

In addition to these cases one other may be noted, Union 
Light, Heat & Power Co. v. Railroad Comm.'** In that case a 
temporary restraining order was granted by the district judge. 
The commission then brought suit in the state court, and, having 





109 255 U. S. 288 (1921). 

11025 F.(2d) 988 (W. D. Wash. 1928). 

111 g F.(2d) .165 (D. Mass. 1925), rev’d, 12 F.(2d) 773 (C. C. A. 1st, 1926). 
112 25 F.(2d) 164 (S. D. N. Y. 1928), rev’d, 279 U. S. 159 (1929). 

113 17 F.(2d) 143 (E. D. Ky. 1926). 
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done so, applied to the federal court for a stay. That court, not 
on the ground that the stay was insufficient, but solely on the 
ground that the suit in the state court had been filed in violation 
of the temporary restraining order, refused the stay. The au- 
thority of this case was invoked in the two cases from the Southern 
and Western Districts of Texas.*** Although the circumstances 
were similar, the courts declined to follow it, on four grounds: 
(1) The temporary restraining order did not attempt to restrain 
the commission from filing suit, but only from proceeding against 
plaintiff in a way to inflict irreparable injury on him. (2) If 
the injunction did attempt to restrain the mere bringing of a 
suit, this was not within the equitable jurisdiction.” (3) The 
only authority the district judge has in a case of this kind is to 
issue a restraining order merely to preserve the status quo.'*® 
(4) To give a temporary restraining order the effect claimed 
in the cited case for it, would be to nullify the statute, or at least 
to restrict it, by writing into it a provision, in substance: “ pro- 
vided that the district judge has not issued a temporary restrain- 
ing order.” Such a result was not intended; it has not been 
effected. 


Joseph C, Hutcheson, Jr. 


Houston, Texas. 





114 See notes 106, 107, supra. 

115 Northport Power & Light Co. v. Hartley, 283 U. S. 568 (1931); cf. Gil- 
christ v. Interborough, 279 U. S. 159 (1929). 

116 Stratton v. St. Louis S. W. Ry., 282 U.S. 10 (1930). 
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APPENDIX 


In April, 1932, the writer, for use in an informal discussion before the cir- 
cuit conference of judges for the Fifth Circuit addressed a letter to each dis- 
trict judge, inquiring: (1) The number of such cases filed in his district in the 
preceding three years. (2) In how many of them plaintiff, waiving interlocu- 
tory relief, had submitted the matter on final hearing before a single judge. 
(3) In how many was the hearing on the interlocutory and permanent injunc- 
tion had at the same sitting. (4) In how many was it necessary to convene 
the court more than once. (5) In how many had the state or the defendants 
filed a cross action for injunctive relief. (6) In how many had the stay pro- 
vision of Section 380 been invoked. (7) How many orders were appealed 
from, interlocutory or final. 

The replies were most interesting, in respect not only to the facts disclosed, 
but to the conclusions to which they gave rise. They showed the efficiency 
and flexibility of the three-judge device in disposing, on interlocutory hearings, 
of the business for which it was constituted. They showed with a surprising 
uniformity throughout the districts, that the decision of the three judges on 
interlocutory hearing is usually accepted, or at least acquiesced in, by the 
litigants and usually disposes of the matter. Only one district reported one 
case in which plaintiffs waived the interlocutory relief, and submitted the 
matter on final hearing before a single judge. Some districts reported that in 
a very few cases hearing was had on both interlocutory and permanent injunc- 
tion at the same sitting. In only one instance, however, was it found neces- 
sary to convene the court more than once. In only a very few of the cases 
were the orders appealed from. While they showed that in the six states in 
the circuit, Alabama, Florida, Georgia, Louisiana, Mississippi, and Texas, more 
than seventy-five numbered suits had been filed during the stated period 
against state officers seeking interlocutory injunctive relief, many of these, 
while separately numbered, were in fact against the same defendant or de- 
fendants and involved the constitutionality of the same law or order. In all 
such instances these suits were, in the interest of expedition and administrative 
efficiency, heard together with the result that in some districts (notably in the 
Eastern District of Texas, where in 1933, the following year, nearly one hun- 
dred separate suits against proration orders of the commission were tried 
together) suits apparently many in number were disposed of as few in fact. 

The uniform answers that the stay provision of the section has not been 
invoked is an interesting commentary on the inutility of the provision. It is 
also most interesting to note that although the answers show that in only one 
of these suits had the state or the defendant filed a cross action for injunctive 
relief, since the filing of the opinion in that suit sustaining the cross action, 
actions were filed and injunctions issued in many of the oil injunction suits 
pending in other districts in Texas. It is quite evident from these reports 
that while these cases do constitute an important item in the business of the 
district courts, they do not create an undue burden there. 





1 F. C. Henderson, Inc. v. Texas R. R. Comm., Equity No. 403 (W. D. Tex. 
May, 1932) (unreported supplemental opinion). 
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FEDERAL RECEIVERSHIPS IN MASSACHUSETTS, 1929-1932. — The rise 
of the federal equity receivership‘ to its present position as the char- 
acteristic method of administering the affairs of distressed corporations * 
has been marked by constant controversy.* In 1908 the theoretical 
doubts attending the consent form of proceeding, which for fifteen years 
had been used in the lower federal courts,* were believed to have been 
set at rest by the Metropolitan Railway case.’ But the practical prob- 
lems raised by this technique remained. 

The fact that the consent receivership is constitutionally a “ contro- 
versy ” and that it continues the forms of an adversary creditors’ pro- 
ceeding, tends to conceal its true nature as a judicial moratorium against 
creditors, procured in the hope of eventual reorganization.® Clearly, 
this device may serve useful and legitimate ends by making possible the 
continuance of enterprises whose destruction would be socially waste- 
ful and whose worth for all creditors depends largely on the maintenance 
of good will and going concern values.” But its effect is to enable private 
parties to subordinate the contract rights of some creditors to the com- 
mon benefit or to the public interest. The exercise of such power de- 
mands judicial supervision; and lest it be perverted by management or 





1 While some appointments had been made by lower courts as early as the 
fifties, it was in the last quarter of the century that the practice became common. 
See Jacobs, Problems in Federal “ Receivership” Jurisdiction (1932) 1 MERCER 
BeasLey L. REv. 29, 40-42; Swain, Economic Aspects of Railroad Receiverships in 
3 Economic StupiEs (1898) 53-56, c. II, especially 66-76, and 91-93. 

2 See Billig, Corporate Reorganization: Equity vs. Bankruptcy (1933) 17 MINN. 
L. REv. 237, 242-45; DEWING, FINANCIAL PoLicy OF CORPORATIONS (rev. ed. 1926) 
949-52; Rohrlich, Creditor Control of Corporations; Operating Receiverships; 
Corporate Reorganizations (1933) 19 Corn. L. Q. 35, 44-46. 

3 See Chamberlain, New-Fashioned Receiverships (1896) 10 Harv. L. REv. 139; 
Swain, supra note 1, at 145-52; Trieber, The Abuses of Receiverships (1910) 19 
Vate L. J. 275; Thacher, Some Tendencies in Modern Receiverships (1915) 4 CALIF. 
L. Rev. 32; LowENTHAL, THE INvEsTOR Pays (1933). Cf. Taft, Recent Criticism 
of the Federal Judiciary (1895) 34 AMER. L. Rec. (N.S.) 576; Mayer, Federal 
Equity Receiverships in VI Lectures ON Lecat Topics (Ass’n of Bar of City of 
N. Y. 1929) 161. 

4 Although the procedure of petition by the corporation itself was widely fol- 
lowed after its sanction in Wabash, St. L. & P. Ry. v. Central Trust Co., 22 Fed. 
272 (C. C. E. D. Mo. 1884) ; see Quincy, Mo. & Pac. R. R. v. Humphreys, 145 U. S. 
82, 95 (1892), it was superseded by the “ friendly ” consent receivership instituted 
by a simple contract creditor after a dictum in Hollins v. Brierfield, 150 U. S. 371, 
380 (1893), had suggested its validity. See also Sage v. Memphis & L. R. R. R,, 
125 U.S. 361 (1888). 

5 Re Metropolitan Ry. Receivership, 208 U. S. 90 (1908). Cf. Harkin v. 
Brundage, 276 U.S. 36, 52 (1928); Note (1930) 43 Harv. L. Rev. 1298. 

6 See Rohrlich, supra note 2, at 50-51; DEWING, op. cit. supra note 2, at 945-47; 
Billig, supra note 2, at 245-48; Hough, J., dissenting, in Manhattan Rubber Mfg. 
Co. v. Lucey Mfg. Co., 5 F.(2d) 39, 43 (C. C. A. 2d, 1925) ; see also Bourquin, J., 
in May Hosiery Mills, Inc. v. F. & W. Grand 5-10-25 Cent Stores, Inc., 59 F.(2d) 
218 (D. Mont. 1932), rev’d as to contempt, 64 F.(2d) 450 (C. C. A. oth, 1933). 

7 See Kroeger, The Jurisdiction of Courts of Equity to Administer Insolvents’ 
Estates (1924) 9 St. Louis L. REv. 179, 199-201; Mayer, supra note 3, at 165-66. 
The fact that the procedure “saved the business” was repeatedly emphasized by 
the answers of receivers to a questionnaire sent to collect information. 
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“control ” for ulterior purposes,® it requires a degree of judicial scrutiny 
unlikely so long as the fiction of an adversary proceeding is maintained, 
and the responsibility for protecting creditors and scattered security- 
holders is not directly fixed upon the courts. 

The Supreme Court, which in certain early cases indicated an aware- 
ness of these problems,° for two decades after the Metropolitan case re- 
mained silent on the subject.*° In 1928, in Harkin v. Brundage," came 
the abrupt dictum that all such appointments were “ irregular ”.'* In 
later cases the Court, apparently ** retreating somewhat from this ex- 
treme position, has emphasized primarily the need for caution in grant- 
ing such receiverships and for an “ informed independent judgment ” 
during the whole of their administration.'* 





8 “ The use of the courts as a harbor of refuge from creditors during a financial 
storm may be abused, and doubtless has been.” Taft, supra note 3, at 601. See 
cases cited in note 14, infra. 

Judge Hough, in a lecture delivered in 1909, said: “It cannot be too often 
pointed out how great is this power and how singularly open to abuse. The abuse 
will rest either (1) in the reason alleged or pretended for the appointment of Re- 
ceivers, (2) in the selection of the Receivers, or (3) in the granting of receiverships 
without notice to the corporation whose property is to be seized.” Corporation 
Insolvency and Receivership 484 (Harvard Business Schocl Library). 

® See Sage v. Memphis & L. R. R. R., 125 U. S. 361, 376 (1888): “ Whether a 
receiver shall be appointed is always a matter of discretion, to be exercised sparingly 
and with great caution... .” See also Re Metropolitan Ry. Receivership, 208 
U. S. 90, 111-12 (1908). 

10 Prevalence of abuses may have been a factor in the tendency toward re- 
striction of the jurisdiction appearing in Pusey & Jones Co. v. Hanssen, 261 U. S. 
491 (1923) (state statute extending relief inapplicable in federal court); Lion 
Bonding & Surety Co. v. Karatz, 262 U. S. 77, 86 (1923) (complaining creditors’ 
claims may not be aggregated to make up jurisdictional amount). 

11 276 U.S. 36, 52. 

12 “ We do not wish what we have said to be taken as a general approval of the 
appointment of a receiver under the prayer of a bill brought by a simple contract 
creditor simply because it is consented to at the time by a defendant corporation. . 
When a receiver has been thus irregularly appointed on such a bill without objec- 
tion, and the administration has proceeded to such a point that it would be det- 
rimental to all concerned to discharge the receiver, the receivership has been per- 
mitted to continue because not seasonably objected to. .. .” Ibid. See (1928) 41 
Harv. L. Rev. 804. 

13 A footnote to Mr. Justice Brandeis’ opinion in the most recent case, calling 
attention to the fact that “ All the cases in which this Court appears to have ex- 
ercised this power in aid of reorganization upon the ground of insolvency dealt with 
railroads or other public utilities where continued operation of the property and 
preservation of its unity seemed to be required in the public interest ” suggests the 
possibility of restriction on use of this procedure for non-utilities. First Nat. Bank 
v. Flershem, 54 Sup. Ct. 298, 303, n.7 (1934). 

14 Circuit Judge A. Hand had so construed Harkin v. Brundage in Kingsport 
Press v. Brief English Systems, 54 F.(2d) 497, 500 (C. C. A. 2d, 1931), cited by Mr. 
Justice Cardozo, apparently with approval, in Michigan v. Michigan Trust Co., 
286 U. S. 334, 345 (1932), where it was said, “ Receiverships for conservation have 
at times a legitimate function, but they are to be watched with jealous eyes lest 
their function be perverted.” See also Shapiro v. Wilgus, 287 U. S. 348, 355-57 
(1932) ; Johnson v. Manhattan Ry., 289 U.S. 479, 504-05 (1933); National Surety 
Co. v. Coriell, 289 U. S. 426, 436-37 (1933) ; First Nat. Bank v. Flershem, 54 Sup. Ct. 
298, 306 (1934), where Mr. Justice Brandeis said: “In receivership proceedings, as 
was held in National Security [sic] Co. v. Coriell, [supra] . . . every important de- 
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By its resort to warnings, the Supreme Court indicated recognition 
that detailed control by it over receivership practice — and practice, 
rather than law, is here crucial ** — is unworkable, and that effective 
reform can come only through the lower federal courts. Since receiver- 
ship proceedings seldom reach the reports,’* the effect of these cautions 
must be sought in the court files. Several studies of administrative tech- 
niques have been made from this abundant source material,’’ notably 
by Douglas and Weir,’* and Billig.®° A similar examination is here 
undertaken to explore the results of receiverships in Massachusetts.”° 

Friendly receiverships. In Massachusetts, as elsewhere, the consent 
receivership is the accepted form of suit. During the four year period 
from 1929 through 1932, bills filed in the district court requesting the 
appointment of a receiver totalled forty-three.‘ Of these, thirty 
were domiciliary in character, and one, though ancillary in effect, was 
domiciliary in form; ** twelve were ancillary.”* Five of the thirty-one 





termination by the court calls for an informed, independent judgment; and special 
reasons exist for requiring adequate, trustworthy information where the jurisdiction 
rests wholly upon the consent of the defendant who joins in the prayers for relief.” 
See Notes (1932) 41 YALE L. J. 1086; Developments in the Law: Corporations — 
1931 (1932) 45 Harv. L. REv. 1374, 1394-95. 

15 “The author of these questions is astonishingly aware that administration is 
the heart of law; not paper devices nor burning dogma, but how things work and 
how they can be ‘worked’.” Frankfurter, in a questionnaire-review (1932) 45 
Harv. L. REv. 1433, 1434. 

16 In Massachusetts, only one opinion of the District Court was reported and 
only two appeals were taken from orders or decrees in receiverships begun during 
1929-32. 

17 See Clark, Fact Research in Law Administration (1928) 2 Conn. Bar J. 211; 
see also MARSHALL, UNLOCKING THE TREASURIES OF THE TRIAL CourTs (1933) I-3. 

18 Equity Receiverships in the United States District Court for Connecticut: 
1920-1929 (1930) 4 Conn. Bar J. 1. 

19 Equity RECEIVERSHIPS IN COMMON PLEAS Court OF FRANKLIN County, OHIO 
(1932) (state court proceedings). Less exhaustive examinations of court records 
were made in Massachusetts and New Jersey. WyZANSKI, FRIENDLY RECEIVERSHIPS 
IN THE FEDERAL COURTS WITH SPECIAL REFERENCE TO UNREPORTED CASES IN FEDERAL 
District CourT FOR MASSACHUSETTS 1920-1930 (1930) (unpublished thesis in Har- 
vard Law School Library) ; Jacobs, supra note 1, at 46-51, 55-59. 

20 Practically all the information presented has been derived from the court 
records, augmented by a short questionnaire sent to each receiver. Some of the quali- 
tative aspects of administration must necessarily elude an essentially quantitative 
study. This method and these materials can indicate, however, the techniques of con- 
trol which have been adopted, the degree to which they have been enforced, and the 
practical results of the proceedings. Only by supplementing such group statistics 
with an examination of particular receiverships, as, e.g., LOWENTHAL, THE INVESTOR 
Pays (1933), can the picture be made complete. 

21 In 1929 there were two domiciliary suits and two ancillary suits; in 1930 
there were eleven (see note 22, infra) and one, respectively; in 1931 there were five 
and five; and in 1932 there were thirteen and four. 

During the ten years from 1920 through 1929, there were forty-four receivership 
cases in Connecticut ; forty-three were original and thirty-eight friendly proceedings. 
See Douglas and Weir, supra note 18, at 3. In Massachusetts there were sixty-nine, 
thirty-seven original and fifty-nine friendly. See WyzaAnsk1, op. cit. supra note 19. 
In the twenty-eight months following Harkin v. Brundage, New Jersey had one 
hundred such suits, eighty-seven original, “of which at least sixty-four were 
of a friendly nature”. See Jacobs, supra note 1, at 47. 

22 Since the Court handled this as a domiciliary proceeding it will be treated 
as such in subsequent figures. 
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domiciliary suits were not typical receivership cases; ?* three others were 
stockholders’ bills based on mismanagement, to which the defendant 
interposed an answer opposing appointment of a receiver.”® In the 
remaining twenty-three the complaints contained the customary allega- 
tions that suits were threatened, that defendant was solvent but unable 
to meet obligations as they fell due, and requested a receiver to 
protect the value of the corporation as a going concern. Twenty-one 
complainants were simple contract creditors, one a stockholder-creditor, 
and one a mortgage-trustee. To each complaint the defendant filed an 
answer admitting the allegations, and consenting to appointment of 
a receiver. Thus twenty-three of thirty-one domiciliary suits were 
“ friendly ”’.7¢ 

Informing the Court. As these proceedings are not adversary, some 
other means must be devised to prevent use of the court’s machinery 
to coerce creditors or unduly to delay liquidation of hopelessly insolvent 
corporations. The problem is one of providing the court with sufficient 
information to allow an intelligent exercise of its discretion.*”7 To some 
extent a complaint which is specific as to the condition of the company 
will assist.2* In thirteen of the twenty-three friendly suits, the com- 
plaint, in addition to the general allegations, contained either an actual 
balance sheet or sufficient items to allow one to be constructed; in the 
rest, such information was partly or wholly omitted. 





23 The Massachusetts Court, in ancillary suits, generally left control of the pro- 
ceedings to the primary jurisdiction. Because these cases shed relatively little 
light on the domiciliary suits, and to simplify presentation, they will be excluded 
from figures and discussion. Material as to them may be briefly summarized: 
nine of the twelve bills were filed by simple contract creditors, one by a bond- 
holder, another by a mortgage trustee, and one by a stockholder corporation. Eleven 
were friendly and consented to, and in all of these the petition for receiver was 
granted, frequently on the day of the bill; in one the application was denied. In 
five cases the primary receivers were also named as ancillary; in four, a local 
receiver and a primary receiver were appointed together, and in two a local receiver 
alone was selected. Nine cases have been closed, six after less than a year and six 
months, and the rest within three years, an average of fifteen and one-half months. 
Two still continue; one after more than a year; the other, after more than two. 

24 One by an investor against a mortgage investment company for an account- 
ing, one by a bondholder against a depositor’s committee, and a third against a 
stockbroker by a customer. In two of these, defendant’s answer opposed appoint- 
ment and in the third no answer appears. In each the application for receiver was 
denied. Two others were by lessors claiming that their tenants had made or con- 
templated fraudulent conveyances in order to break leases. One of these suits was 
“continued indefinitely ” without naming a receiver; in the other an appointment 
was made but the suit was later dismissed by consent. For completeness the receiver 
appointed is included in later statistics. 4 

_ 25 In two of them receivers were appointed; the third was finally dismissed 
with the consent of the parties. These receivers are included in the statistics. 

26 Compare figures for Connecticut, Massachusetts, and New Jersey in note 21, 
supra. The codperative nature of the proceedings is also indicated by the fact 
that in fifteen cases the bills and answers were filed the same day. Several petitions 
for compensation by the complainant-creditor’s lawyer gave full details of con- 
ferences with the officers of the defendant preceding the application. 

27 See First Nat. Bank of Cincinnati v. Flershem, 54 Sup. Ci. 298, 306 (1934). 

28 See Jacobs, supra note 1, at 48. 
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To meet the need more adequately, the Massachusetts court has 
adopted the procedure of (1) naming a temporary receiver on filing of 
the bill and answer; (2) ordering him to report on the company’s con- 
dition and inventory as soon as possible; (3) setting a date for a hearing 
regarding continuance of the receivership; and (4) requiring notice of 
the hearing to be mailed to all known creditors, all stockholders, and 
any other persons interested, and published in a general newspaper.” 
Prior to 1930 steps (3) and (4) alone were used and a restraining order 
granted, but no temporary receiver was named. Since then such tem- 
porary appointments have been made in twelve cases. In only six of 
these, however, had the reports been filed by the time of the hearing,*° 
and then they were frequently mere balance sheets without comments. 
Several receivers failed to file reports until over four months had elapsed 
and one delayed more than a year. As the utility of the procedure 
depends largely on a report being submitted before the receivership is 
so far under way as to make dismissal practically impossible, dilatory 
reports, coupled with indefinite complaints, have partially impaired a 
procedure which, if stringently applied, would minimize the laxity in 
granting receiverships to which the Supreme Court has objected. In 
any event, receivers were appointed in each of the twenty-three friendly 
cases; including the two stockholders’ and the lessor’s bill,** receivers 
were named in twenty-six primary suits. 

Size, Type, and Condition of Properties. On the whole, in both size 
and type of business, the properties involved seem fitted for the use of 
the receivership mechanism. They were primarily either corporations 
with heavy fixed investment, of little worth except as going concerns: 
such as manufacturing plants,®* of which there were eleven, utilities, of 
which there were two, or a hotel; or businesses in which the element 
of good will was of large value: such as stores, of which six were in re- 
ceivership,** or a large contracting and plumbing business, or a trucking 
company.** Applications were for the most part restricted to fairly 





29 Judge Learned Hand used this technique while District Judge. See RosEn- 
BERG, ET AL., CORPORATE REORGANIZATION AND THE FEDERAL Court (1924) xii-xiii. 
It was also adopted by Judge Woolsey in 1930. See Municipal Financial Corp. v. 
Bankus Corp., 45 F.(2d) 902 (S. D. N. Y. 1930). See also (1931) 44 Harv. L. 
Rev. 991; Morehouse, Receiverships (1898) 7 YALE L. J. 299, 301. 

380 When no temporary receiver was appointed, the hearing was generally set 
for seven days after the restraining order, but when the practice of such appoint- 
ment began, the date for hearing was usually one to three weeks later, presumably 
to allow the receiver time to report. 

31 See notes 24, 25, supra. ; 

82 Their products were: automobile accessories; tires; rubber goods; candy; ice 
cream; lumber; looms; textiles; paper products; soda fountains; and heavy ma- 
chinery. See note 13, supra. 

38 Four retail (radio chain of eleven stores; department store chain of twelve; 
shoe, and candy stores) ; two wholesale (rugs; plumbing supplies). : 

34 The remainder included two investment trusts and a fox farm; the record in 
the other case was missing from the files; information as to it in this and other 
respects was therefore unobtainable. 
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large corporations in which organization was an important element.** 
The book value of half of the properties exceeded one million dollars; 
an additional one-quarter exceeded two hundred thousand, and only two 
were below fifty thousand dollars — in several of the smallest relief 
might well have been denied.** Not more than eleven or twelve, how- 
ever, were, to any important extent, interstate in area of operations or 
market. The preference for a federal court even in the cases involving 
local businesses appears to rest partly on habit, and partly on the desire 
to take advantage of the greater experience and ability of federal district 
judges.*” 

Likewise, the financial condition of most of the companies seemed to 
justify receivership. In each, lack of liquid capital (often combined 
with large inventories and accounts receivable) made a moratorium 
essential if the business was to be continued; only two companies had 
substantial cash: one with $2,550,418 owed debts of nearly $9,000,000; 
the other had $362,000 cash and current liabilities almost twice that 
amount.** On the other hand, the majority of the properties appeared 
to have a sufficient margin of assets to be solvent in the bankruptcy 
sense and to warrant a hope for rehabilitation.*® This was certainly 
true in eighteen cases. The other eight were, however, either of doubt- 
ful solvency or definitely insolvent. One of these was later dismissed 
for this reason. ‘Three none the less were either reorganized or 
sold as a unit, and the receivers in two others claimed that creditors 
realized far more than would have been salvaged in bankruptcy. But 
the remaining two were unquestionably insolvent from the beginning: 
in one, general creditors got nothing; the other will yield them only a 
few percent.*° 

The Receivers. Since the receiver is in direct contro! of the property 
and is the source of most of the court’s information and policy in regard 





35 Properties distributed by book values ranged as follows: 


Book Values " Book Values 
$10,000-50,000 
50,000—150,000 3,000,000—4,000,000 
150,000—300,000 15,000,000 
300,000—500,000 35,000,000 and over 
500,000—1 000,000 Uncertain 
1,000,000—2 000,000 


36 See Report of Special Committee on Equity Receiverships for 1926-27 in 
YEARBOOK OF Ass’N oF Bar oF City oF N. Y. (1927) 299, 321-22. 

87 See Mayer, supra note 3, at 168-72; STETSON, ZT AL., SOME LEGAL PHASES OF 
CorPoRATE FINANCING REORGANIZATION AND REGULATION (1917) 80. 

88 Cf, First Nat. Bank v. Flershem, 54 Sup. Ct. 298 (1934). 

89 According to Jacobs, in at least fifty of the New Jersey cases the properties 
were insolvent in the bankruptcy sense. See supra note 1, at 48. He adds, “ Those 
cases had no place in federal equity; all involved winding up, and the bankruptcy 
act has provided a machinery to take care of such cases.” This question is further 
treated under Results, pp. 836-37, infra. 

40 These are the same cases treated more fully at p. 837, and notes 57, 58, infra. 
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to the receivership, the character of the appointment is probably the 
most important single factor in the success or failure of the proceedings. 
Efficient management and disinterestedness have, in the Massachusetts 
appointments, been in large measure achieved. By generally appointing 
single receivers for little businesses and no more than two for large ones, 
the court has kept down expenses; in thirteen cases only one receiver 
was named; in twelve, there were two; two were substitutes; thirty-nine 
in all. Data on persons appointed indicates care to prevent complete 
control by previous management,* for of the thirty-four receivers for 
whom information was procured, twenty-six, of which seventeen were 
lawyers, were unconnected *? with the corporation, while eight receivers 
had previously been officers, managers, or attorneys. When appoint- 
ments are considered by cases the precaution appears even more clearly. 
Eleven of the sole receivers had had no prior connection with the busi- 
ness; the same was true of at least one co-receiver in all twelve double 
appointments, so that in at least twenty-three of the twenty-six cases 
a person not affiliated with the company was appointed. Consideration 
of the parties suggesting the receivers sheds further light on the policy.** 
Of the thirty-two receivers for whom this information was available, 
eighteen were suggested by bondholders, creditors, or both; ** five 
were independently chosen by the court; five were the choice of man- 
agement and creditors together, and one of management alone; three 
were suggested by stockholders. In at least twenty-eight appoint- 
ments, therefore, either creditors had an important voice in naming 
the receiver, or an independent choice was made; two of the three 
cases where the stockholders’ selection was appointed were adversary 
proceedings. 

This salutary effort toward naming independent receivers compli- 
cates, however, the equally important task of securing adequate man- 
agement. As capable business men, unconnected with the enterprise, 





41 This material as to the relation of receivers to corporations was procured 
largely from questionnaires to the receivers and may be tabulated as follows: 


Officer . 
No connection or Manager Attorney Uncertain 


Sole receiver 
One of two receivers 
Both receivers 


* Includes one substitute. i 

Continuance of the previous management in control has frequently been criti- 
cized. See Taft, supra note 3, at 601; Report of Special Commitiee on Equity Re- 
ceiverships for 1926-27, supra note 36, at 301; LOWENTHAL, THE INVESTOR Pays 
(1933) c. X; cf. Morehouse, supra note 29, at 301. 

42 Three creditors and two attorneys for large creditors, named as receivers, are 
included as “ unconnected ”. 

43 Information also derived from questionnaire. 

44 Of these, creditors suggested twelve; bondholders three; both together, three. 
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are not likely to be available, the court must often name either lawyers *° 
or members of the previous management. Twenty-one of the thirty- 
nine appointments were lawyers and the other eighteen business men.** 
Lawyers not infrequently have had some business training; several of 
those named had had experience either generally or with the particular 
business. Further, although in nine instances lawyers were appointed 
sole receivers, it was the clearly defined policy of the court to have at 
least one of each pair of receivers a business man or someone familiar 
with the type of business to be managed. This was done in twelve cases. 
When lawyers are appointed receivers, it seems proper to require that 
they do the legal work of the receivership.*? While in the record of 
one case, this was said to be the rule, it was not consistently followed. 
In seven cases where lawyers were receivers or co-receivers they 
performed the legal services. In at least an equal number of cases they 
hired additional counsel, presenting a special petition as required by 
the court. Although in several instances the creditor-complainant’s 
attorney was named counsel for the receiver, this was not a general 
practice. 

Operation. In supervising the management of the business by re- 
ceivers, the court did not usually permit operation to go on where the 
resultant advantage to creditors was doubtful.** In twenty-two of 
the twenty-three friendly suits and in one adversary suit, however, the 
receiver continued to run the business, though often on a reduced scale, 
in five cases using receivers’ certificates to raise liquid capital.*® In 
the three other cases an immediate liquidation was begun. The average 
period of operation was slightly more than one year and two months.*® 
In seven cases, the receiver ceased running the business in four months 
or less; in four others, operation ended within seven months. One prop- 
erty was run for more than four years. Of the five which are still being 





45 Also, as a practical matter, the court is probably more likely to know, and 
therefore trust, lawyers. Cf. “...my ownrule ... is to appoint in a matter of 
importance a business man nominated by a substantial body of creditors, together 
with a lawyer of my own acquaintance; and I have never hesitated to say to the 
applicants for the appointment that I appoint the lawyer I know for the purpose 
of watching the man I do not know.” Hovcu, op. cit. supra note 8, at 485. 

46 Of the sole receivers, nine were lawyers (one as a substitute) and five were 
business men; twelve lawyers (one as a substitute) were one of two receivers. In 
one case both receivers were business men, but in no case were both lawyers. 

47 See Douglas and Weir, supra note 18, at 16. 

48 “The statement of the Supreme Court in Harkin v. Brundage supra, to the 
effect that receivers should not ordinarily be appointed at the suit of.a simple con- 
tract creditor should warn any judge, who has found it necessary to appoint a re- 
ceiver because of special circumstances, to see that the business is liquidated as 
economically and speedily as possible unless its continuance is demonstrably bene- 
ficial to the corporate creditors.” Kingsport Press v. Brief English Systems, 54 
F.(2d) 497, sor (C. C. A. 2d, 1931). 

49 Amounts authorized ranged from $10,000 to $300,000. 

50 Cf. Swain, supra note 1, at 100-04, and c. III. 
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carried on, two have exceeded three years.*' In the majority of cases, 
the reports of the receivers kept the court adequately informed as to re- 
sults of operation and profits or losses accruing, the progress or proba- 
bility of reorganization, and the desirability of continuing the business; 
in a few cases, the reports were infrequent or meagre. The receivers 
seldom made independent appraisals of the property’s worth and usually 
continued to use book figures, though pointing out that these were an 
inadequate guide to forced sale prices.** 

In eighteen cases, operation has ceased; at least eight of these showed 
a loss, while six made profits. Profit or loss may not reflect the whole 
value of continuance, however, for in two cases where losses occurred 
the business was later sold as a unit, while in another a large stock of 
merchandise was perhaps disposed of more advantageously, and two 
properties showing losses were finally reorganized.** Of the businesses 
now being operated, four are earning profits while the other shows a 
deficit. 

Results: Liquidation. In slightly less than half these eighteen cases, 
the property was continued as a whole, and the purposes of receiver- 
ship ** at least to some extent realized: three were sold as units, while 
five were reorganized. One suit was dismissed with consent of the 
parties; in another, on the report of the receiver that the business was 
insolvent, the properties were returned to the defendant, the court retain- 
ing only certain choses in action for payment of existing claims. The 
receivership failed to maintain as a unit eight properties: they were 
or are being liquidated piecemeal.®° Of these, four ceased operating 
within four months and two more within seven months; in several of 
these the receiver’s report within a month or so of appointment showed 





51 Complete information on this point is as follows: 


Period Operated Outcome 


Liquidated Reorganized Pendingt No. of 
Dismissed Asunit Piecemeal Cases 


5 
2 


I yr.— I yr. 3 mo. 2 
I yr. 3 mo.—1I yr.6mo...... 

2 yrs. —2 yrs. 6 mo. ........ 

3 YTS. —— 3 ¥IB..6 MO. 260.0600 

4 yrs.— 4 yrs. 3 mo. 

Totals operated 

Not operated 


to to 
Cr feo 3 | vo oe 0 OR an 


* Operation continues in each case. 
Average period of operation; 1 year, 2 1/3 mos. 


52 Cf. National Surety Co. v. Coriell, 289 U. S. 426 (1933). 

53 The giving of employment during operation is another factor to be con- 
sidered, as Douglas and Weir point out. See supra note 18, at 8-11. One receiver 
considered this the greatest advantage of receivership. 

54 See notes 6, 7, supra. 

55 See table, supra note 51. 
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that such liquidation was almost unavoidable. The promptness with 
which the decision to liquidate was made is admirable, for failure and 
dismantling are methods of economic readjustment in the competitive 
system; and to delay this process by unwarranted continuance dislocates 
productive energies and disorganizes markets.°® Yet the question arises 
whether these cases were properly in equity at all. Two of the properties 
had book values of more than two millions and one of over two-thirds of a 
million, and each had liabilities less than one-third their asset value so 
that in less difficult times reorganizations might well have succeeded. 
Two were stores, through whose operation stocks were perhaps more 
efficiently liquidated than by forced sale. Several appointments were 
more doubtful. One property *’ with assets of $13,000 was operated 
for a year while owing $111,000 of liabilities. The balance sheet 
of another °* showed liabilities about triple its assets and most of its 
property subject to chattel mortgages. Even though the overwhelming 
majority of its creditors and stockholders approved the receivership, 
the chance of any success was obviously slight. Many believe that 
equity should refuse jurisdiction in such cases or should dismiss them 
once liquidation becomes certain.*® On the other hand, many Massa- 
chusetts receivers claimed that creditors realized much more through 
receivership than bankruptcy. 

Eight of the liquidations have been closed. General creditors were 
paid dividends ranging from nothing in one case to 100% and interest 
in two.°° Half of the cases paid 20% or less and the average dividend 
for the group was 44%. In six other cases, partial liquidation has been 
completed, and dividends up to 40% paid. A rough estimate of 





56 See Morehouse, supra note 29, at 302. 

57 The complaint, though not full, alleged the debts as $110,000 and assets as 
only $23,000. Fifteen months elapsed before the receiver filed a report on the con- 
dition of the company, and then it merely showed the situation as of the time of 
the appointment (assets only $13,081) and stated that operation had ceased. See 
Pp. 833, supra. 

58 Liabilities were alleged as $287,046; assets as $96,149, of which trucks worth 
$53,634 were subject to mortgage and conditional sale contracts. Although accord- 
ing to the complaint the property had been showing profits, the remainder of the 
assets were consumed in expenses and losses from operation. See p. 833, supra. 

59 Municipal Financial Corp. v. Bankus Corp., 45 F.(2d) go2 (S. D. N. Y. 
1930). “ The use of such receiverships in cases where liquidation is inevitable or 
the continuance of such receiverships after hopeless insolvency becomes apparent 
involves, we think, the usurpation of the powers intended by Congress to be exer- 
cised by the bankruptcy court.” Report of Special Committee on Equity Receiver- 
ships for 1926-27, supra note 36, at 321. See also id. at 321-24; Billig, supra 
note 2, at 241-43; Kingsport Press v. Brief English Systems, 54 F.(2d) 497, 500 
(C. C. A. 2d, 1931) ; note 39, supra. 

60 Dividends to general creditors from properties fully liquidated in the eight 
cases were 0%, 10%, 15%, 20% (estimated), 35%, 71%, 100% and interest, and 
100% and interest, or an average of 44%. In each case in which 100% was paid, 
substantial sums remained. 

61 In the six cases the dividends paid and the estimated final total are, re- 
spectively: 0% and 5%; 10% and 20%; 10% and 20-40%; 15% and 40%; 30% 
and 100% ; and 40% and 100%. This is an average partial dividend of r7.5% and 
an average estimated final total of 47.5%-51%. 
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eventual dividends gives an average slightly above 45% and variations 
from the mean not unlike those in the closed cases. In perhaps 30% of 
the receiverships, creditors will be paid in full.® 

Results: Reorganization. In five cases, reorganization was 
achieved.** Two were street railways, one a very large manufacturing 
plant, the other two were a heating and plumbing installation business 
and its subsidiary wholesale corporation. Three were operated a few 
months less than a year and a half; one more than a year longer and the 
other about four years; three at a profit, one at a small loss, and one at a 
heavy loss. Some liquidation preceded reorganization of each property, 
and the two utilities were converted into bus lines. So far as the records 
show, the court took no part in the formulation of the reorganization 
plans. To insure fairness, each foreclosure decree required that inten- 
tion to bid on behalf of a reorganization group be revealed to the master 
before the sale; that a copy of the plan be filed, together with the notice 
of it given to the interested parties; that after the sale a hearing on 
objections to the proposed plan be held; and that notice of the hearing 
be included in advertisements of the sale.** The reorganization com- 
mittee was in each case the buyer, although at two of the sales there 
was competitive bidding by outsiders. Apparently there was no op- 
position to any of the plans and two of the decrees specifically so state. 
In one plan, mortgagees alone participated, but in the others unsecured 
claims were also provided for; in only one were stockholders included. 
Dividends to dissenting general creditors ranged from nothing to ap- 
proximately 45% in cash, in four cases amounting to less than 15% and 
averaging 14.4%.© 

Duration. ‘The duration of the receiverships offers some indication 
of their administrative efficiency and of their drain on the court’s time. 
Ten have been closed after an average duration of one year and eight 





62 In Connecticut, general creditors received an average of 16.8%. See Douglas 
and Weir, supra note 18, at 6. 

63 In Connecticut, a single reorganization was achieved. Jd. at 5. 

64 This is the procedure advocated by the New York Bar Association Com- 
mittee. See Report of Special Committee on Equity Receiverships for 1926-27, 
supra note 36, at 319-20. Although in each case the court reserved the right “to 
accept or reject any bid ”’, in only one, the second largest, was an upset price fixed. 
The figure set was $1,500,000, which was about 10% of the book value of the 
property ; liquidation to the extent of $1,250,000 had previously taken place. Bids 
on the other properties ranged from $3,030,000 on the largest (book value $39,500,- 
000) on which $7,000,000 of liquidation had occurred before sale, to a bid 0 
$117,000 for a property valued on its books at $2,761,071, previously liquidated 
to the extent of $290,000. In the remaining two properties ($398,000 and $209,- 
000) the bids were $5,000 and $12,000 respectively. 

65 Payment in the five cases to dissenting creditors and dissenting bondholders, 
respectively, were 0% and an amount still undetermined; 4% and 4%; 8% and 8%; 
15% and 27.59%; and 45% (estimated) and 65% (estimated). The average for 
dissenting creditors was 14.4% and fur dissenting bondholders 26.15%. Participa- 
tion in the plans of the only two cases (second and third in size) in which in- 
formation, was available was 95.2% and 99.6% respectively. 
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months. Sixteen are pending and have been in progress on the average 
slightly more than two years and five months. Of the eleven primary 
cases begun in 1929 and 1930 where receivers were appointed, five have 
been closed after an average length of two years and four months; six 
have been pending for an average of three years and four months.® 
That the period examined was 1929-1932 accounts for some delay; in 
general, the decisions to liquidate were promptly made, and reorgani- 
zations were apparently not unduly extended. It may be doubted 
whether the administration during four years of twenty-six such suits, 
though often involving several hundred separate petitions, unduly bur- 
dens the court in view of the relative utility of this and its other 
functions.* 

Expenses. Since fees and expenses depend so largely on the duration 
and complexity of the particular receivership, statistical methods can 
only inadequately indicate their reasonableness. Most significant from 
the point of view of results, however, are the relative proportions of the 
assets available for claims and consumed in expenses.. On this basis, 
total expenses in eleven cases fully or nearly completed required from 
2.7% to 89% of realized assets and an average of 23.2%. However, the 
very high percentages in the three smallest cases tend to distort this 
figure; for eight the average was 7.6%. If the cases are arranged in 
order of gross amount realized, the expenses for the largest four average 
only 4.4%, the next four, 10.7%, and the last three, 64.9%. Thus very 
high percentages are due rather to small recovery than heavy absolute 
costs, which in two cases did not exceed $3,900. On the other hand, 





66 Length of receiverships was as follows: 


Period Closed Pending Period Closed Pending 


SS 2 24 yrs. —3 yrs. ....... I 
I yr. —I4 yrs. .....0-. 2 3 3 yrs. — 34 yrs. ....... I 6 
7A FPBi— 2 YES. occ cces I 5 4 yrs.— 4} yrs. ....... I I 
2 yrs.— 24 yrs. ....... 2 = as 
Io 16 

Average 13 yrs. 24 yrs. 


Because figures for the whole period tend to overemphasize cases quickly closed, 
those for 1929-30 are probably more representative. Five have been closed after 
an average length of two and one-third years. Six have been pending for an 
average of three and one-third years. 

The average duration in Connecticut was three years and seven months for 
cases closed. See Douglas and Weir, supra note 18, at 6. 

87 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 526; cf. Jacobs, supra note 1, at 52. Some 
indication of relative burden is given by the figures for the same period (1929- 
1932) for the other federal dockets in this jurisdiction: 


Bankruptcy Petitions 10,312 All Equity Cases 
Cases at Law 1,934 Receiverships (Ancillary and 
Criminal Cases Primary) 
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although the percentages in the larger cases were low, total expenses 
were often large.®* 

From material so fragmentary only tentative conclusions are possible. 
Receivers who operated under the procedure are perhaps in the best 
position to evaluate it. Twenty-five out of twenty-eight considered it 
efficient for reorganization and about half of these favored its use even 
for slow liquidations.®® At least eight pointed out that the flexibility 
puts a premium upon the men in charge. Several felt that “ it would 
be frequently wiser for the court to appoint experienced men in the 
class of business the court is to administer, rather than attorneys or 
friends of the court.”*° Three considered the technique definitely 
inefficient, one preferring bankruptcy and one the state courts. 

That the vicious abuses of receivership are avoided in Massachusetts 
seems clear: standards of supervision appear comparatively high.”* Un- 
doubtedly they could be bettered by more stringent application of 
present techniques: fuller and more prompt reports by the temporary 
receivers; Closer scrutiny as to the propriety of assuming jurisdiction, 
notably where liquidation is inevitable; further restriction of lawyer- 
receivers or insistence, if appointed, that they perform the legal work. 
Greater care in these matters would go far to perfect a procedure which 
in its main features approaches the Supreme Court’s call for an “ in- 
formed independent judgment.” 





68 Figures for the eleven cases are: 


Gross Amount Attorneys’, % of Assets Order in 
Realized from Receivers’ Fees Consumed Relative 
Assets f & Other Expenses by Fees % of Expense 


10,030,000 389,000 3.9% 
2,750,000 151,000 5.5% 
965,000 26,000 2.770 
650,000 36,500 5.6% 
400,000 68,000 17% 
92,000 10,000 10.9% 
73,000 2,800 3.8% 
35,000 3,900 11.1% 
20,500 15,000 73.270 
12,000 3,900 32.570 
4,131* 3,680 89% 


a 
RO ON ND DOU HRW 


Leal 


+ Where reorganization involved, sale price added to proceeds from liquidation 
for purposes of “ gross ”. 
* In addition mortgagees and conditional vendors reclaimed chattels valued at 


$53,634.72. 


Average of first 4— 4.4%; average of second 4—10.7%; average of last 
3 — 64.9% ; average of first 8 — 7.6%; average of all 11 — 23.2%. 


69 Delays were attributed to the fault of the parties rather than the Court. 

70 Some thought receivers too prone to avoid ordinary business risks and to 
operate in general too conservatively. 

71 They seem distinctly better than those revealed by Jacobs for New Jersey: 
See supra note 1, at 46-52. 
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PRIORITY OF STATE DEPOSITS IN BANK INSOLVENCIES. — The recent 
wave of bank failures has served to revive interest in the old, yet still 
unsettled problem of the priority of the state in the assets of its debtors.* 
Although once well established, the theory that the claims of the gov- 
ernment ® stand ahead of all others as a matter of sovereign right * has, 
to a certain extent, been undermined either by direct reversal of the 
tule, or by indirect delimitation of its application. Despite the great 
mass of precedent which has accumulated over the years, the question is 
still litigated today as frequently as the ingenuity of counsel is able to 
devise a legalistic distinction that may give an excuse for its reappear- 
ance.* The layman viewing the intensely practical question of a re- 
duced dividend or the impediment of a reorganization may well be 
awed at the usual answer propounded by the courts. He is apt to find 
a learned discussion of the English common law prior to the reign of 
James I. | 

The initial step of the usual judicial approach is to refer to the con- 
stitutional or judicial adoption of the common law and statutes of 
England. Then will appear citations from Coke on Littleton,’ and the 
statute 33 Henry VIII,° followed by a discussion of the difference be- 
tween the personal and incidental prerogatives of the English King.’ 
In many cases, the decision will be that the state as the representative 
of the people has succeeded to the royal right. Some jurisdictions have 





1 See Crane, A Royal Prerogative in the United States (1928) 34 W. Va. L. Q. 
317; Meier, Preferential Rights to Public Funds Deposited in an-Insolvent Bank 
(1930) 4 Cin. L. REv. 39. 

2 The United States is given priority by statute. 1 STAT. 515 (1797), 31 U.S.C. 
191 (1926). 

3 The priority of the Crown was a well-settled rule of the common law before 
the Revolution. Sir Edward Coke’s Case, Godb. Rep. 289 (Ct. of Wards, 1624) ; 
King v. Curtis, 1 Ves. Sr. 483 (Ex. 1750). 

4 Forty-three cases involving a claim of priority for public funds reached the 
appellate courts in 1933. 

5 “| . the king by his prerogative is to be preferred in payment of his duty 
or debt by his debtor before any subject, although the king’s debt or duty be later; 
and the reason hereof is, for that thesaurus regis est fundamentum belli, et firma- 
mentum pacis.” Co. Litt *131(b). 

6 33 Hen. VIII, c. 39, $74 (1541), provided that the suit and process of the 
king should be preferred, but that he was to have priority in execution only if his 
suit was commenced before judgment was obtained by a subject. One realistic 
court found this statute inappropriate on the ground that there were no banks in 
England prior to 1607. United States Fid. & Guar. Co. v. McFerson, 78 Colo. 338, 
241 Pac. 728 (1925). 

7 The courts generally point out that although the right arose from the royal 
prerogative, it was not a prerogative incident to the person of the king, but rather 
one attaching to him in his political character as head of the state. See In the 
Matter of the Carnegie Trust Co., 206 N. Y. 390, 397, 99 N. E. 1096, 1099 (1912) ; 
United States Fid. & Guar. Co. v. Bramwell, 108 Ore. 261, 268-69, 217 Pac. 332, 
335 (1923). 

8 Among the more recent cases recognizing the prerogative are: People v. Dime 
Sav. Bank, 350 Ill. 503, 183 N. E. 604 (1932); Ghingher v. Pearson, 168 Atl. 105 
(Md. 1933) ; American Surety Co. of N. Y. v. Pearson, 146 Minn. 342, 178 N. W. 
817 (1920) ; Aetna Acc. & Liab. Co. v. Miller, 54 Mont. 377, 170 Pac. 760 (1918); 
In the Matter of the Carnegie Trust Co., 206 N. Y. 390, 99 N. E. 1096 (1912); 
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in due course codified this rule.? Other cases, however, have with equal 
facility quoted from Kent’s Commentaries !° and found the prerogative 
of the Crown repugnant to the theory of democratic government." 
Although these standardized opinions continue to appear, in recent 
years some courts have apparently recognized the futility of an extended 
common-law analysis, contenting themselves with the citation of a 
paragraph of authority on each side, and a statement that the reasoning 
of one or the other line of decisions seems the better.'* The result is a 
fairly even conflict in the cases, for while most of the earlier decisions 
granted the preference, the later ones have shown a trend in the op- 
posite direction.** 

That the prerogative is not considered as favorably today as formerly 
may indicate a recognition by the courts that the burden of the common 
loss should not be borne by particular individuals, but should rather 





United States Fid. & Guar. Co. v. Bramwell, 108 Ore. 261, 217 Pac. 332 (1923); 

In re South Philadelphia State Bank’s Insolvency, 295 Pa. 433, 145 Atl. 520 (1929); 

Maryland Casualty Co. v. McConnell, 148 Tenn. 656, 257 S. W. 410 (1924) ; United 

States Fid. & Guar. Co. v. Central Trust Co., 95 W. Va. 458, 121 S. E. 430 (1924); 

= Northwestern Nat. Bank of Superior v. Superior, 103 Wis. 43, 79 N. W. 54 
1899). 

® Minn. Stat. (Mason, 1927) § 106; Miss. Cop— ANN. (1930) § 2914; TENN. 
Cope (Supp. 1932) § 254-16; cf. Ga. Cope ANN. (Michie, 1926) § 2366(70), re- 
pealed by Ga. Cope Ann. (Michie, Supp. 1930) § 2366(70); Iowa Cope (Supp. 
1913) § 3825(a), repealed by Iowa CopE (1931) § 9239. 

10 See 1 Kent’s Comm. *247, 248. 

11 Green v. Homewood, 222 Ala. 225, 131 So. 897 (1931) ; Maryland Casualty 
Co. v. Rainwater, 173 Ark. 103, 291 S. W. 1003 (1927); Board of County Comm’rs 
of San Miguel County v. McFerson, 90 Colo. 408, 9 Pac.(2d) 614 (1932); Lake 
Worth Inlet Dist. v. First Am. Bank & Trust Co., 97 Fla. 174, 120 So. 316 (1929); 
Fidelity & Deposit Co. of Md. v. Brucker, 183 N. E. 668 (Ind. 1933); Leach v. 
Commercial Sav. Bank, 205 Iowa 1154, 213 N. W. 517 (1927) ; Denny v. Thompson, 
236 Ky. 714, 33 S. W.(2d) 670 (1930) ; Commonwealth v. Commissioner of Banks, 
240 Mass. 244, 133 N. E. 625 (1922); Fry v. Equitable Trust Co., 264 Mich. 16s, 
249 N. W. 619 (1933); Potter v. Fidelity & Deposit Co. of Md., ror Miss. 823, 
58 So. 713 (1912) ; In re Holland Banking Co., 313 Mo. 307, 281 S. W. 702 (1926); 
Freeholders of Middlesex County v. State Bank of New Brunswick, 29 N. J. Eq. 
268 (1878), affd, 30 N. J. Eq. 311 (1878); North Carolina Corp. Comm. v. 
Citizens’ Bank & Trust Co., 193 N. C. 513, 137 S. E. 587 (1927); Fidelity & 
Casualty Co. of N. Y. v. Union Sav. Bank Co., 119 Ohio St. 124, 162 N. E. 420 
(1928) ; State v. Harris, 18 S. C. L. 598 (1832) ; United States Fid. & Guar. Co. v. 
Carter, 170 S. E. 764 (Va. 1933); cf. Phillips v. Yates Center Nat. Bank, 98 Kan. 
383, 158 Pac. 23 (1916) ; Columbia Bank & Trust Co. v. United States Fid. & Guar. 
Co., 33 Okla. 535, 126 Pac. 556 (1912). 

12 E.g., Lake Worth Inlet Dist. v. First Am. Bank & Trust Co., 97 Fla. 174, 
120 So. 316 (1929); North Carolina Corp. Comm. v. Citizens’ Bank & Trust Co., 
193 N. C. 513, 137 S. E. 587 (1927). 

18 In approximately nine states the common-law prerogative is still recognized, 
while in sixteen states it is denied. Several courts have assumed without deciding 
that the state has a prerogative right, but on some basis have held it ineffective. 
Bassett v. City Bank & Trust Co., 115 Conn. 393, 161 Atl. 852 (1932) ; State v. Car- 
son Valley Bank, 23 Pac.(2d) 1105 (Nev. 1933); State v. People’s Sav. Bank & 
Trust Co., 23 N. M. 282, 168 Pac. 526 (1917) ; Shaw v. United States Fid. & Guar. 
Co., 48 S. W.(2d) 974 (Tex. Comm. App. 1932); National Surety Co. v. Pixton, 60 
Utah 289, 208 Pac. 878 (1922) ; Aetna Casualty & Surety Co. v. Moore, 107 Wash. 
99, 181 Pac. 40 (1919); National Surety Co. v. Morris, 34 Wyo. 134, 241 Pac. 
1063 (1925). 
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be distributed equally among all through taxation.’ This feeling is 
discernible not only in the growing tendency to deny the state priority 
altogether, but also in the persistency with which those courts which 
have accepted the doctrine on grounds of stare decisis have seized upon 
its archaic limitations and upon all conceivable distinctions afforded by 
pertinent. legislation to confine its application to the narrowest possible 
limits. The almost unanimous group of decisions refusing to extend a 
preference to the political subdivisions of the state may be regarded as 
the initial indictment of a policy difficult to pursue to its logical con- 
clusion, although the formal ground relied upon has been that the 
prerogative is an indivisible sovereign right lodged only in that political 
body representative of all the people.*® Only an occasional opinion 
has declared that the necessities of municipal government fall within 
the reason for the state’s preference.'® 

Of more importance is the invocation by many states of the old 
common-law refinement which rendered ineffective the king’s preroga- 
tive if unasserted before transfer of title from the debtor.‘* Thus, early 
cases found an assignment for the benefit of creditors,’* and frequently 
the vesting of title in a chancery receiver *® sufficient to defeat the 
priority. More noteworthy, statutory receiverships have been held so 
nearly to resemble an assignment for the benefit of creditors as to defeat 
the prerogative whether or not an actual transfer of title has taken 





14 See Fry v. Equitable Trust Co., 264 Mich. 165, 249 N. W. 619, 622 (1933). 

15 Aetna Casualty & Surety Co. v. Bramwell, 12 F.(2d) 307 (D. Ore. 1926); 
County of Glyn v. Brunswick Terminal Co., tor Ga. 244, 28 S. E. 604 (1897); 
People ex rel. Nelson v. Home State Bank, 338 Ill. 179, 170 N. E. 205 (1930); 
Campion v. Village of Graceville, 181 Minn. 446, 232 N. W. 917 (1930); Bignell v. 
Cummins, 69 Mont. 294, 222 Pac. 797 (1923); Board of Comm’rs San Miguel 
County v. People’s Bank & Trust Co., 34 N. M. 166, 279 Pac. 60 (1929); In re 
Northern Bank of N. Y., 212 N. Y. 608, 106 N. E. 749 (1914); United States Fid. 
& Guar. Co. v. Rainey, 120 Tenn. 357, 113 S. W. 397 (1908) ; County Ct. of Cal- 
houn County v. Matthews, 99 W. Va. 483, 129 S. E. 399 (1925). This conclusion 
suggests nice distinctions as to what constitutes state funds. Cf., e.g., University 
of Tennessee v. People’s Bank, 157 Tenn. 87, 6 S. W.(2d) 328 (1928) (state uni- 
versity deposits within the preference); People v. Dime Sav. Bank, 350 Ill. 503, 
183 N. E. 604 (1932) (apportionment on treasurer’s books, preference retained) ; 
People ex rel. Russell v. Farmers State & Sav. Bank, 338 Ill. 134, 170 N. E. 236 
(1930) (preference lost after distribution of state funds to a school district) ; People 
v. Waukegan State Bank, 351 Ill. 158, 184 N. E. 237 (1933). (receipts of sheriff’s 
office not within preference). 

16 City & County of Denver v. Stenger, 295 Fed. 809 (C. C. A. 8th, 1924). 
Colorado has since denied the prerogative right of the state. Board of County 
Comm’rs of San Miguel County v. McFerson, 90 Colo. 408, 9 Pac.(2d) 614 (1932). 

17 King v. Watson, 3 Price 6 (Ex. 1816) ; King v. Lee, 6 Price 369 (Ex. 1819). 

18 State v. President of Bank of Md., 6 Gill & J. 205 (Md. 1834); State v. 
Foster, 5 Wyo. 199, 38 Pac. 926 (1895). 

19 Commissioner of Banking v. Chelsea Sav. Bank, 161 Mich. 691, 125 N. W. 
424 (1910); Freeholders of Middlesex County v. State Bank of New Brunswick, 
29 N. J. Eq. 268 (1878), aff'd, 30 N. J. Eq. 311 (1878); State v. People’s Sav. 
Bank & Trust Co., 23 N. M. 282, 168 Pac. 526 (1917). But cf. Aetna Accident & 
Liability Co. v. Miller, 54 Mont. 377, 170 Pac. 760 (1918) ; Maryland Casualty Co. 
v. McConnell, 148 Tenn. 656, 257 S. W. 410 (1924). 
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place.*° This opinion is by no means unanimous, however, for some 
decisions have deemed insufficient for denial of the preference a pos- 
session and control lacking title,?" and one court recently concluded that 
title for purposes of receivership is not such title as can defeat the rights 
of the state.** 

Further opportunity to vitiate the prerogative has been found by 
some courts in the enactment of various statutes bearing more or less 
directly upon the problem. Not infrequently depository laws, requir- 
ing the custodian of public funds to obtain a pledge or surety bond, are 
employed either to discard the preference if already sanctioned, or as an 
additional ground for denying it in a case of first impression.?* The 
reason for the rule is said no longer to exist when the state, by choosing 
other means of protecting the public revenues, has manifested an inten- 
tion not to rely upon its common-law priority.2* However, when the 
court considers retention of the prerogative still essential, recourse is 
had to the time-honored rule that an express legislative declaration is 
necessary to impair a sovereign right.2° A few courts, to whom this 
solicitude for the public interest appears ill-placed when it inures to the 
benefit of a surety company,”* have taken a compromise position by 
devising ingenious reasons to preserve the state’s priority and still to 
limit the subrogees to a general claim.*’ If the depository law requires 





20 National Surety Co. v. Pixton, 60 Utah 289, 208 Pac. 878 (1922); Aetna 
Casualty & Surety Co. v. Moore, 107 Wash. 99, 181 Pac. 40 (1919); National 
Surety Co. v. Morris, 34 Wyo. 134, 241 Pac. 1063 (1925). 

21 United States Fid. & Guar. Co. v. Bramwell, 108 Ore. 261, 217 Pac. 332 
(1923); United States Fid. & Guar. Co. v. Central Trust Co., 95 W. Va. 458, 121 
S. E. 430 (1924). 

22 People v. Waukegan State Bank, 351 Ill. 548, 184 N. E. 811 (1933). 

23 Maryland Casualty Co. v. Rainwater, 173 Ark. 103, 291 S. W. 1003 (1927); 
In re Holland Banking Co., 313 Mo. 307, 281 S. W. 702 (1926); State v. Carson 
Valiey Bank, 23 Pac.(2d) 1105 (Nev. 1933); National Surety Co. v. Pixton, 60 
Utah 289, 208 Pac. 878 (1922); Shaw v. United States Fid. & Guar. Co., 48 
S. W.(2d) 974 (Tex. Comm. App. 1932); National Surety Co. v. Morris, 34 Wyo. 
134, 241 Pac. 1063 (1925). 

24 This reasoning has been held conclusive, even though in the case before the 
court the surety was insolvent. In re Central Bank of Wilcox, 23 Ariz. 574, 205 
Pac. 915 (1922); Board of County Comm’rs of San Miguel County v. McFerson, 
go Colo. 408, 9 Pac.(2d) 614 (1932). 

25 Booth v. State, 131 Ga. 750, 63 S. E. 502 (1908); People ex rel. Nelson v. 
West Englewood Trust & Sav. Bank, 353 Ill. 451, 187 N. E. 525 (1933) ; American 
Surety Co. of N. Y. v. Pearson, 146 Minn. 342, 178 N. W. 817 (1920) ; State ex rel. 
Rankin v. Madison State Bank, 68 Mont. 342, 218 Pac. 652 (1923); In the Matter 
of Carnegie Trust Co., 206 N. Y. 390, 99 N. E. 1096 (1912) ; United States Fid. & 
Guar. Trust Co. v. Bramwell, 108 Ore. 261, 217 Pac. 332 (1923); Maryland 
Casualty Co. v. McConnell, 148 Tenn. 656, 257 S. W. 410 (1924); United States 
Fid. & Guar. Co. v. Central Trust Co., 95 W. Va. 458, 121 S. E. 430 (1924). 

26 The surety is usually subrogated to the state’s priority. Fidelity & Deposit 
Co. of Md. v. State Bank of Portland, 117 Ore. 1, 242 Pac. 823 (1926); Maryland 
Casualty Co. v. McConnell, 148 Tenn. 656, 257 S. W. 410 (1924). 

27 One court discovered that in England the surety came into the Court of the 
Exchequer not claiming an equitable right but rather petitioning for an act of the 
king’s grace, which was dependent upon the assent of the crown. In re South 
Philadelphia State Bank’s Insolvency, 295 Pa. 433, 145 Atl. 520 (1929); cf. Com- 
missioner of Banking v. Chelsea Sav. Bank, 161 Mich. 691, 125 N. W. 424 (1910). 
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interest to be paid on public funds, an occasion is afforded to find the 
state exercising a proprietary rather than a governmental function and 
hence again to conclude that it should stand on the same footing with 
other creditors.”* More realism characterizes a decision that the state 
must put its money somewhere and that exaction of interest is only 
practical administration.?® There has been a similar division of judicial 
opinion as to whether the preference is abrogated by statutes which 
prescribe the order of distribution for funds of insolvent banks without 
mentioning the priority of the state.*° 

In striking parallelism to the growing hostility of the courts to the 
state’s prerogative is the recent tendency to restrict application of the 
tule that a bank which accepts public funds without strict compliance 
with the depository laws becomes a trustee ex maleficio.** Statutory 
enactments of the rule have been given strict interpretation *? and in 
one instance a depository law has been used to repeal by implication 
a previous statute making all public deposits trust funds.** Interest 
provisions have again been utilized to reach a conclusion that the legis- 
lature intended that public funds should not be preferred.** The same 
result has been reached in some cases in which the deposits were un- 
lawful because only covered in part by the surety bond.** One court 
was able to escape the doctrine entirely by construing a statute requir- 
ing a bond as directive only; ** another found that a bank keeping funds 





But a Minnesota statute denying the surety subrogation to the state’s preference 
was held unconstitutional as applied to a bond given prior to the enactment of the 
statute. United States Fid. & Guar. Co. v. Rathbun, 160 Minn. 176, 199 N. W. 561 
(1924). But cf. Leach v. Commercial Sav. Bank, 205 Iowa 1154, 213 N. W. 517 
(1927). 

28 Board of County Comm’rs of San Miguel County v. McFerson, 90 Colo. 
408, 9 Pac.(2d) 614 (1932); Fidelity & Deposit Co. of Md. v. Brucker, 183 N. E. 
668 (Ind. 1933); Fidelity & Casualty Co. of N. Y. v. Union Sav. Bank Co., 119 
Ohio St. 124, 162 N. E. 420 (1928) ; National Surety Co. v. Morris, 34 Wyo. 134, 
241 Pac. 1063 (1925). In Maryland Casualty Co. v. Rainwater, 173 Ark. 103, 291 
S. W. 1003 (1927), the court found the same proprietary function in the deposit 
alone, without mentioning any payment of interest. 

29 People ex rel. Nelson v. West Englewood Trust & Sav. Bank, 353 Ill. 451, 
187 N. E. 525 (1933); Maryland Casualty Co. v. McConnell, 148 Tenn. 656, 257 
S. W. 410 (1924). 

80 Bassett v. City Bank & Trust Co., 115 Conn. 393, 161 Atl. 852 (1932) (pri- 
ority denied); Louisville v. Fidelity & Columbia Trust Co., 245 Ky. 704, 54 
S. W.(2d) 40 (1932) (same); Maryland Casualty Co. v. McConnell, 148 Tenn. 
656, 257 S. W. 410 (1924) (priority retained). 

81 This doctrine is most frequently relied upon by counties and cities to pro- 
tect their deposits. 

82 Boone County Bd. of Education v. Taylor, 185 Ark. 869, 50 S. W.(2d) 241 
(1932) ; Traylor v. Gormley, 169 S. E. 850 (Ga. 1933) ; United States Fid. & Guar. 
Co. v. First State Bank, 103 Miss. 91, 60 So. 47 (1912). 

33 Potter v. Fidelity & Deposit Co. of Md., 101 Miss. 823, 58 So. 713 (1912). 

84 Shull v. Town of Avant, 159 Okla. 271, 15 Pac.(2d) 49 (1932). 

85 Ward v. Fulton, 125 Ohio St. 382, 181 N. E. 815 (1932); cf. State ex rel. 
Sorrenson v. First State Bank of Alliance, 122 Neb. 109, 239 N. W. 646 (1931). 
Contra: Jarvis v. Hammons, 32 Ariz. 444, 259 Pac. 886 (1927); Yellowstone 
County v. First Trust.& Sav. Bank of Billings, 46 Mont. 439, 128 Pac. 596 (1912). 

86 In re Liquidation Bank of Mt. Moriah v. Village of Mt. Moriah, 226 Mo. 
App. 1230, 49 S. W.(2d) 275 (1932). 
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after the bond had lapsed was not guilty of such affirmative wrongful 
conduct as would make it a trustee.*” On the other hand, legislative 
attempts to abrogate the rule have been held unconstitutional as pledg- 
ing the faith and credit of the state in aid of the other depositors.** 
Although this result would hardly seem necessary,*® it shows the clash 
of policy which underlies all the decisions upon the fundamental issue. 

Despite the wide divergence of result apparent in most situations 
involving the claim of the state. to priority, the cumulative effect of 
all the decisions unquestionably indicates a growing regard for the 
hitherto neglected general creditor. That this trend is desirable seems 
clear by examination of the factual premises which lie behind the re- 
peated generalizations that the public good either does or does not re- 
quire retention of the prerogative. Certainly, if the legislature has 
provided for a paid surety, there is no justification for special treatment 
of public deposits, and even in the absence of such a provision it seems 
very doubtful whether the temporary interference with governmental 
functions until the state’s loss is recouped through immediate borrow- 
ing and ultimate taxation is so serious as to warrant the burden being 
put upon the other depositors,*® especially in view of the fact that either 
through sound practice or statutory provision *: state funds are usually 
widely distributed. That the exercise of the prerogative will not materi- 
ally reduce dividends if the state deposits are spread among many banks 
is an argument that must be regarded with suspicion. It is the premise 
too frequently used to build up preferences at the expense of the general 
creditor, and, in any event, the contention is inapplicable in the case of 
small institutions. It is somewhat surprising, on the other hand, that 
if the preference is to be granted at all, cities and counties have not 
been accorded more favorable treatment,** for not only are they likely 
to be more hampered in operation by even isolated bank failures, but 
their credit is also likely to be weaker, making loans more difficult to 
obtain. These economic considerations seem at least to require that the 
courts continuing to retain the prerogative support their position by 
proof more persuasive than the common-law reasoning of the seven- 
teenth century. 





87 Reichert v. Berkley State Bank, 257 Mich. 202, 241 N. W. 139 (1932). 

88 White v. Pioneer Bank & Trust Co., 50 Idaho 589, 298 Pac. 933 (1931); 
Lawson v. Charter, 112 W. Va. 108, 163 S. E. 813 (1932). 

89 See Fry v. Equitable Trust Co., 264 Mich. 165, 249 N. W. 619, 621-22 
(1933); (1932) 46 Harv. L. REV. 330. 

40 A legislative attempt during the 1933 bank moratorium to place the burden 
of the government’s calamity upon individual depositors through provision for 
priority of state, county, and city funds was held unconstitutional in Ghingher v. 
Pearson, 168 Atl. ros (Md. 1933), (1933) 82 U. or Pa. L. Rev. 168, (1934) 28 ILL. 
L. REv. 824. 

41 E.g., Me. Rev. Stat. (1930) c. 2, § 75; Mass. Gen. Laws (1932) c. 29, $34; 
N. M. Strat. Ann. (Courtright, 1929) § 112-112; Onto Gen. Cope (Page, 1932) 
§ 330-1; Pa. Stat. ANN. (Purdon, 1930) tit. 72, §§ 301, 505. 

42 But statutes in two states expressly providing for cities and counties have 
recently been repealed. Ga. Cope ANN. (Michie, 1926) § 2366(70), repealed by 
Ga. Cope ANN. (Michie, Supp. 1930) § 2366(70); Iowa Cope (Supp. 1913) 
§ 3825(a), repealed by Iowa Cope (1931) § 9239. 
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JUDICIAL VALUATION IN CORPORATE MERGERS AND CONSOLIDATIONS. 
— Many bitter intracorporate disputes have been occasioned within 
the last two decades by attempts on the part of a group of stockholders 
controlling a corporation to merge or consolidate it with another, despite 
objections by the minority. The dissenters, unwilling to be forced into 
the new enterprise, have frequently appealed to equity either to protect 
their right to withdraw their investment entirely,’ or to enjoin the 
majority from consummating the contemplated change in the character 
of their securities. In either case the court may be faced with a highly 
complicated problem of valuation. Appraisal statutes providing that in 
the event of a merger the minority may turn in their stock and receive 
payment therefor have generally failed to specify any definite measure 
of computation, leaving the question of fair compensation for judicial 
determination.* And should the dissenting stockholder, instead of thus 
relinquishing his investment, seek to prevent the merger on the ground 
that it is fraudulent, he may rely on inadequacy of consideration to 
establish the fraud.* Obviously this, too, necessitates valuation of the 
corporate property ° in order to determine whether there has been such 
a variation from what is found to be a fair price as to call for injunctive 
relief.© The inherent difficulties of such a calculation are enhanced 
when payment is made in the stock of the new or absorbing corporation, 
the worth of which must also be determined.’ 





1 Legislation enlarging the power of majority stockholders to merge has gen- 
erally been accompanied by the enactment of appraisal statutes giving the minority 
a right to demand payment for their stock. See Weiner, Payment of Dissenting 
Shareholders (1927) 27 Cot. L. Rev. 547-48. Whether or not a dissenting stock- 
holder has such a right in the absence of statutory protection is unsettled. Cf. 
Geddes v. Anaconda Copper Min. Co., 254 U. S. 590 (1921); see Lattin, Remedies 
of Dissenting Stockholders Under Appraisal Statutes (1931) 45 Harv. L. REv. 233; 
Note (1930) 78 U. or Pa. L. REv. 881, 885. 

2 See BALLANTINE, CorPoRATIONS (1927) § 59; Warren, Voluntary Transfers of 
Corporate Undertakings (1917) 30 Harv. L. Rev. 335; Developments in the Law — 
Corporations 1931 (1932) 45 Harv. L. Rev. 1374, 1398. 

3 Examples of the indefinite terms often found in the statutes are: “ value ”, 
“fair value”, and “fair cash value”. A collection of these statutes and a careful 
study of the problems raised in their application may be found in Robinson, Dis- 
senting Shareholders: Their Right to Dividends and the Valuation of Their Shares 
(1932) 32 Cor. L. REv. 60, 66 et seg. See also Lattin, supra note 1, at 258. 

* Patterson v. Shattuck Arizona Copper Co., 186 Minn. 611, 244 N. W. 281 
(1932) ; Hinds v. Fishkill & Matteawan Equit. Gas Co., 96 App. Div. 14, 88 N. Y. 
Supp. 954 (1904); see Rohrlich, Suits in Equity by Minority Stockholders as a 
Means of Corporate Control (1933) 81 U. or Pa. L. Rev. 692, 709, reprinted in 
Rowriicu, LAw AND PRACTICE IN CorPORATE CONTROL (1933). 

5 The same basic valuation problem would seem to confront the court in de- 
termining either the fair value for a merger or consolidation, or the fair price under 
an appraisal statute. See Lattin, supra note 1, at 260, n.63; cf. Bonbright, The 
Problem of Judicial Valuation (1927) 27 Cox. L. REv. 493. 

_ © To establish fraud solely on the ground of inadequacy of consideration, the 
dissenter must show that the price agreed upon is considerably less than fair value. 
Cole v. National Cash Credit Ass’n, 18 Del. Ch. 47, 156 Atl. 183 (1931); see 
Rohrlich, supra note 4, at 709. The cases in which control of the absorbed cor- 
poration is vested in the absorbing concern are discussed at pp. 852-53, infra. 

7 Payment in stock seems to be the usual procedure, particularly where the 
concerns involved are of considerable magnitude. The difficulties attendant upon a 
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That no uniform principles of corporate valuation can be deduced 
from the cases is not surprising. Differences in the financial structure, 
competitive position, and probable future stability of any two corpora- 
tions make individualized treatment essential. Yet economic analysis 
shows that fundamentally there are three methods of computation by 
which value is reached: (1) determination of total net assets; (2) 
market value of outstanding stock; (3) capitalization of estimated 
future income.® Of course no one of these formule is capable of uni- 
versally accurate application, and in most cases the figure arrived at by 
one method must be checked by use of another. In the absence of 
clear judicial guideposts, it may prove helpful to point out both the 
advantages and difficulties inherent in these valuation theories, and to 
indicate the situations in which each may have a proper function. 

Computation of the worth of the total net assets of a corporation, 
involving as it does the separate valuation of each of its constituent ele- 
ments, seems clearly the most conjectural approach. There is no satis- 
factory way of ascertaining the value even of the physical properties. 
Although resort to expert appraisal may be practicable in the case of a 
small business, it becomes unduly expensive where the corporation is of 
considerable magnitude. Book figures are often unreliable * and their 
accuracy has frequently been criticized by the courts.’° Their basis is 
usually the formula of original cost minus an allowance for depreciation 
and obsolescence,’ or else replacement cost, if this should produce a 





comparison of the value of the stock of such corporations are strikingly illus- 
trated by the Youngstown Sheet & Tube—Bethlehem Steel Co. merger proceedings 
of 1930. An intermediate court in Ohio, unholding the validity of the merger, de- 
clared that the auditors’ report was so complicated as probably to be beyond the 
comprehension of the Youngstown directors, and that the directors therefore had 
not violated their duty by accepting the submitted figures without further analysis. 
See Wick v. Youngstown Sheet & Tube Co., 188 N. E. 514, 522 (Ohio Court of 
Appeals, 7th Dist., 1932), appeal denied by Ohio Supreme Court, Oct. 1933. 

8 See DEWING, FINANCIAL PoLicy OF CORPORATIONS (1926) 258-78; FIsHER, THE 
NATURE OF CAPITAL AND INCOME (1919) 71-72; Robinson, supra note 3, at 72 
et seq. 

9 See BapGER, VALUATION OF INDUSTRIAL SECURITIES (1925) 147 et seq.; 
MARSHALL, PRINCIPLES OF Economics (8th ed. 1920) bk. 5, cc. 8, 9. 

10 “The suggestion that the book value of the shares is any measure of their 
actual value is clearly fallacious. It presupposes, first, that book values can be 
realized on liquidation, which is practically never the case; and, second, that 
liquidation values are a measure of present values. Every one knows that the 
value of shares in a commercial or manufacturing company depends chiefly on 
what they will earn, on which balance sheets throw little light.” Judge Learned 
Hand, in Borg v. International Silver Co., 11 F.(2d) 147, 152 (C. C. A. 2d, 1925); 
cf. Homer v. Crown Cork & Seal Co., 155 Md. 66, 141 Atl. 425 (1928); 
Colby v. Equitable Trust Co., 124 App. Div. 262, 108 N. Y. Supp. 987 (1908), 
aff'd, 192 N. Y. 535, 84 N. E. 1111 (1908). But cf. Lane & Co. v. Maple Cotton 
Mill, 232 Fed. 421 (C. C. A. 4th, 1916), rev’g, on rehearing, 226 Fed. 692 (C. C. A. 
4th, 1915). Book values may furnish sufficient evidence for the court on an applica- 
tion for a preliminary injunction. Allied Chem. & Dye Corp. v. Steel & Tube Co. of 
Am., 14 Del. Ch. 1, 120 Atl. 486 (1923). 

11 If the book values are unreliable, the court may yet use this formula, with 
such figures as it finds proper, to determine a fair price for the stock. Allied Chem. 





1934] NOTES 849 


lower figure, and estimates thus obtained are admittedly uncertain.’* 
Nevertheless, where a concern is insolvent, or where it has but small 
prospects of earning future dividends, this “ dissolution ” method of 
valuation, however speculative, seems proper. In this situation there is 
likely to be no real market for the stock, and capitalization of estimated 
future earnings is impossible. Since in many such cases the business 
must be sold, the element of demand must be considered,'* and, should 
the possible market for the corporate assets as a unit be restricted, a 
price approaching their liquidation value may be defensible. It is note- 
worthy that examination of nine typical cases in which the “ total net 
asset ” method of computation was used reveals that in six of them the 
corporations involved were in a financially precarious position.** 

The few decisions in which this “ total net asset”” method was em- 
ployed to estimate the value of solvent and stable enterprises ** are 
hard to justify. A stockholder’s interest in a prosperous corporation 
is generally that of an investor, looking primarily to the future income 
which he fairly expects to receive from his investment, and not to a 
pro rata share of the liquidation price.** In this view, the value of the 
corporation as a going concern, which is clearly greater than the aggre- 
gate value of its component parts, is the measure by which the worth of 
the stock must be determined. Theoretically, this may be taken care 
of, as some courts have purported to do,’” by adding to the estimated 





& Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 1, 120 Atl. 486 (1923); 
Matter of Seaich, 170 App. Div. 686, 156 N. Y. Supp. 579 (1915), aff'd, 219 N. Y. 
634, 114 N. E. 1083 (1916). 

12 See Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 
73, 122 Atl. 142, 146 (1923); Robinson, supra note 3, at 74; Matthews, The Effect 
of the Recent Decisions of the Supreme Court on Reproduction Cost as a Test of 
Value (1924) 37 Harv. L. Rev. 431; FISHER, op. cit. supra note 8, at 72-73; BADGER, 
op. cit. supra note 9, at 1-16; cf. Brandeis, J., dissenting, in Southwestern Bell Tel. 
Co. v. Public Service Comm. of Mo., 262 U. S. 276, 289 (1923) (valuation for rate- 
making purposes). 

18 See Allaun v. Consolidated Oil Co., 16 Del. Ch. 318, 326, 147 Atl. 257, 261 
(1929); Krell v. Krell Piano Co., 14 Ohio App. 74, 84 (1921). Consideration of 
the element of demand, however, does not mean that the adequacy of the con- 
templated price should be tested by sale at public auction. Geddes v. Anaconda 
Copper Min. Co., 254 U. S. 590 (1921); see Bowditch v. Jackson Co., 76 N. H. 
351, 362, 82 Atl. 1014, 1020 (1912). 

14 Geddes v. Anaconda Copper Min. Co., 222 Fed. 129 (D. Mont. 1915), 254 
U. S. 590 (1921); Wall v. Anaconda Copper Min. Co., 216 Fed. 242 (D. Mont. 
1914); Lane & Co. v. Maple Cotton Mill, 232 Fed. 421 (C. C. A. 4th, 1916); 
Allaun v. Consolidated Oil Co., 16 Del. Ch. 318, 147 Atl. 257 (1929); Paterson v. 
Shattuck Arizona Copper Co., 186 Minn. 611, 244 N. W. 281 (1932); Krell v. 
Krell Piano Co., 14 Ohio App. 74 (1921). The others were apparently prosperous 
going concerns. Jackson Co. v. Gardiner Inv. Co., 217 Fed. 350 (C. C. A. rst, 
1914); Bowditch v. Jackson Co., 76 N. H. 351, 82 Atl. 1014 (1912); Donald v. 
American Smelting & Ref. Co., 62 N. J. Eq. 729, 48 Atl. 771 (1901). 

15 See last three cases cited in note 14, supra. 

16 See Borg v. International Silver Co., 11 F.(2d) 147, 152 (C. C. A. 2d, 1925) ; 
a ge supra note 3, at 75; GRIMES AND CRAIGUE, PRINCIPLES OF VALUATION 

1928) 2-5. 

17 Nave-McCord Merc. Co. v. Ranney, 29 F.(2d) 383 (C. C. A. 8th, 1928), 

(1929) 77 U. or Pa. L. Rev. 807; Von Au v. Magenheimer, 115 App. Div. 84, 100 
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worth of the physical properties a sum representative of the “ going 
value ” and “ good will ” *® of the business. In practice, however, this 
latter figure seems almost certain to be rather arbitrarily determined, 
and to be even more speculative than the price put upon the physical 
properties.‘° The total amount arrived at by adding these two figures, 
therefore, can scarcely bear a very direct relation to the future earning 
capacity of the corporation, by which, as has been pointed out, its in- 
vestment value must be measured. 

Capitalization of estimated future income is a more accurate *° and 
a more generally adopted *! method of ascertaining the value of a going 
concern. Past net earnings, and the trend which such earnings have 
shown, furnish a basis for computation,** although the figures for any 
particular year may have to be discounted by reason of peculiar con- 
tingencies.?* Consideration must be given to possible developments in 
the industry which may alter the competitive position of the corpora- 
tion * or make obsolete much of its machinery.*° Future competition 





N. Y. Supp. 659 (1906) ; Matter of Seaich, 170 App. Div. 686, 156 N. Y. Supp. 579 
(1915), aff'd, 219 N. Y. 634, 114 N. E. 1083 (1916). 

18 The courts usually lump these two intangible assets together as “ good will”. 
This practice is criticised as technically inaccurate in McKay, VaLuinc INpDUSTRIAL 
PROPERTIES (1918) 73-76. 

19 In Matter of Seaich, 170 App. Div. 686, 156 N. Y. Supp. 579 (1915), the 
formula used was the average yearly net income less interest on the invested capital 
multiplied by a number of years determined by the “type and kind ” of the busi- 
ness. In Nave-McCord Merc. Co. v. Ranney, 29 F.(2d) 383 (C. C. A. 8th, 1928), 
the court adopted the lowest value placed upon the good will by any of the plain- 
tiff’s experts. See BapcER, op. cit. supra note 9, c. 13; McKay, op. cit. supra 
note 18, at 287 et seq.; Matthews, supra note 12, at 450-51. 

20 See DEWING, Op. cit. supra note 8, at 265 et seg.; Robinson, supra note 3, 
at 75-77. 

21 Emphasis is placed on past and future earnings, particularly in cases in- 
volving the fairness of merger terms. See Ervin v. Oregon Ry. & Nav. Co., 27 Fed. 
625, 634 (C. C. N. Y. 1886); Boyd v. New York & H. Ry., 220 Fed. 174, 181 
(S. D. N. Y¥. 1915) ; Borg v. International Silver Co., 11 F.(2d) 147, 152 (C. C. A. 
2d, 1925); Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 
73, 122 Atl. 142, 146 (1923); Outwater v. Public Service Corp., 103 N. J. Eq. 461, 
465, 143 Atl. 729, 731 (1928), aff'd, 104 N. J. Eq. 490, 146 Atl. 916 (1929); Colby 
v. Equitable Trust Co., 124 App. Div. 262, 269, 108 N. Y. Supp. 978, 981 (1908), 
aff'd, 192 N. Y. 535, 84 N. E. 1111 (1908). The New York Court of Appeals has 
sanctioned this means of valuation under an appraisal statute as a check on the 
market price. Matter of Fulton, 257 N. Y. 487, 178 N. E. 766 (1931). 

22 Windhurst v. Central Leather Co., 101 N. J. Eq. 543, 138 Atl. 772 (1927), 
aff'd, 107 N. J. Eq. 528, 153 Atl. 402 (1931); Colby v. Equitable Trust Co., 124 
App. Div. 262, 108 N. Y. Supp. 978 (1908), aff'd, 192 N. Y. 535, 84 N. E. 1111 
(1908) ; cf. Wall v. Anaconda Copper Min. Co., 216 Fed. 242 (D. Mont. 1914), 
aff'd, sub nom., Wall v. Parrot Silver & Copper Co., 244 U. S. 407 (1917) ; Geddes 
v. Anaconda Copper Min. Co., 222 Fed. 129 (D. Mont. 1915), finding of inade- 
quacy approved, 254 U.S. 590 (1921). 

23 See Jones v. Missouri-Edison Elec. Co., 233 Fed. 49, 51 (C. C. A. 8th, 1916). 

24 See Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 
81, 122 Atl. 142, 149-50 (1923). 

25 See id. at 84, 122 Atl. at 151. Stress was laid upon this factor by the de- 
fendants in the Bethlehem Steel-Youngstown Sheet & Tube merger suit. See Brief 
for Defendants, pp. 196-98, Wick v. Youngstown Sheet & Tube Co., Court of 
Common Pleas, Mahoning County, Ohio. 1930. 
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and the course of market prices must be forecast,?° and account taken 
of the location of the plant in relation to new markets and raw material 
sources.27. On the other hand, potentialities of expansion, realization 
of which requires additional capital, must be discounted when the con- 
templated merger offers the only opportunity for this development.”® 

Complexities are added in some cases by the necessity of computing 
the relative values of two corporations. Their methods of accounting, 
as, for example, their depreciation policies, may so differ that substantial 
adjustments must be made before a fair basis of comparison can be 
found.?® Moreover, the certainty of the future income of one of the 
concerns may be far greater than that of the other. Thus where cor- 
poration A has leased its entire property to corporation B, the stock- 
holders of A have, in effect, a preference over the stockholders of B in 
the gross earnings of B. It is doubtful whether this would prevent B 
from ever absorbing A,*° but certainly the greater risk which the stock- 
holders of A incur by accepting B’s stock should be liberally compen- 
sated. Despite these difficulties of appraisal, which obviously prevent 
complete accuracy, a fair computation of probable future income, used 
as the basis of valuation, is at least designed directly to reflect the real 
interest of the stockholders.** 

The “ market price ” measure of value is but rarely recognized by 
the courts, and when admitted it is generally only for the purpose of 
verifying results reached by one of the other methods of computation.*” 





26 See Ervin v. Oregon Ry. & Nav. Co., 27 Fed. 625, 634 (C. C. N. Y. 1886); 
Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 81, 122 Atl. 
142, 149 (1923); MacFarlane v. North Am. Cement Corp., 16 Del. Ch. 172, 181, 
157 Atl. 396, 400 (1928). 

27 See Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 
78, 122 Atl. 142, 148 (1923); MacFarlane v. North Am. Cement Corp., 16 Del. 
Ch. 172, 181, 157 Atl. 396, 400 (1928). 

28 See Jones v. Missouri-Edison Elec. Co., 199 Fed. 64, 69 (C. C. A. 8th, 1912), 
Ss. C., 203 Fed. 945, 947 (C. C. A. 8th, 1913) ; Allied Chem. & Dye Corp. v. Steel & 
Tube Co. of Am., 14 Del. Ch. 64, 89, 122 Atl. 142, 153 (1923); Allaun v. Con- 
solidated Oil Co., 16 Del. Ch. 318, 327, 147 Atl. 257, 262 (1929). 

29 An example of the necessity for this adjustment is found in the Bethlehem 
Steel-Youngstown Sheet & Tube merger negotiations. In answer to the plaintiffs’ 
allegations that an allowance should be made for Youngstown’s comparatively 
conservative depreciation policy, the defendants contended that Bethlehem reached 
the same result by listing under maintenance and repairs many of the items 
Youngstown included in their depreciation account. Hundreds of pages of the 
record were devoted to this controversy. Wick v. Youngstown Sheet & Tube Co., 
Court of Common Pleas, Mahoning County, Ohio, 1930. 

30 But cf. Boyd v. New York & H. Ry., 220 Fed. 174 (S. D. N. Y.-1915). 
Compare Outwater v. Public Service Corp., 103 N. J. Eq. 461, 143 Atl. 729 (1928), 
aff'd, 104 N. J. Eq. 490, 146 Atl. 916 (1929), in which such a merger ‘was enjoined 
principally on the ground that the preferred stock to be given the old stockholders 
could be called in within a short period. 

31 See Robinson, supra note 3, at 76. 

82 Market price of the stock was expressly disregarded in: Ervin v. Oregon Ry. 
& Nav. Co., 27 Fed. 625 (C. C. N. Y. 1886); Allaun v. Consolidated Oil Co., 16 
Del. Ch. 318, 147 Atl. 257 (1929); Cole v. Wells, 224 Mass. 504, 113 N. E. 189 
(1916) ; see Lattin, sufra note 1, at 258-60; Robinson, supra note 3, at 73. Contra: 
Homer v. Crown Cork & Seal Co., 155 Md. 66, 141 Atl. 425 (1928). Cf. Cole v. 
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The tendency has been to emphasize the diverse elements which enter 
into the determination of daily stock exchange quotations and to dis- 
card them as inaccurate.** This attitude is somewhat surprising, espe- 
cially in view of the legislative sanction given to the market price formula 
in several appraisal statutes,** and in view of the fact that it is the 
standard usually applied for purposes of taxation and for the appraisal 
of decedent and insolvent estates.*° The test has undeniable advan- 
tages. It requires no expensive appraisals, it is easy of application, and 
the basic information is readily available to all the parties. Certainly 
in a market where well-informed people bought for investment purposes, 
quotations would reflect as accurate a picture of the “ intrinsic value ” 
of the stocks as would be possible to attain.** It would seem, therefore, 
that, during normal times, if the stock to be valued is treated on the 
exchange as a conservative investment, and if the market has been fairly 
stable over a period, the “ market price ” standard might well be given 
considerable weight, at least as a concurrent test. 

Computation of the value of the corporation by one or more of these 
methods is conclusive of the stockholder’s rights under an appraisal 
statute, but several other factors enter into the decision if the action 
is for injunctive relief against a merger which is allegedly fraudulent 
because of inadequate consideration. Obviously some latitude must be 
given for honest differences of opinion as to the value of the corpora- 
tion,®*’ although the degree of variation is dependent, to a large extent, 
upon the circumstances under which the merger was negotiated. Thus, 
where control of the corporation is vested in the business seeking to 
absorb it, a suspicion of fraud at once arises, and the courts have gen- 
erally held that those representing the majority interest must satisfy 
the burden of proving that the proposed price is fair.** The importance 
of this consideration is strikingly illustrated by an examination of twenty 





National Credit Ass’n, 18 Del. Ch. 47, 156 Atl. 183 (1931) (curb exchange quota- 
tions used to test the accuracy of the valuation found by other means); Prall v. 
United States Leather Co., 6 N. J. Misc. 967, 143 Atl. 382 (1928), aff'd, 105 N. J. L. 
646, 146 Atl. 916 (1929) (appraisal statute awarding “market value” of stock 
held controlling) ; Matter of Fulton, 257 N. Y. 487, 178 N. E. 766 (1931) (market 
price must be considered in light of many possible discounting factors). 

83 See cases cited in note 32, supra. 

84 See Ata. Cope (Michie, 1928) § 7043; N. J. Comp. Strat. (1910) p. 1662; 
Pa, Stat. Ann. (Purdon, 1930) tit. 15, § 425; cf. Ky. Copes Ann. (Carroll, 1930) 
§ 558; N. M. Star. Ann. (Courtright, 1929) § 32-1203. Such statutes making mar- 
ket price the measure of value are, however, in the minority. See note 3, supra. 

85 See Robinsen, supra note 3, at 69-70. 

86 “ When all is said, value is nothing more than what people will pay for 
shares, given as wide an opportunity for bidders to come in as is reasonably pos- 
sible.” Borg v. International Silver Co., 11 F.(2d) 147, 152 (C. C. A. 2d, 1925); 
see FISHER, op. cit. supra note 8, at 70-72; MONTGOMERY, FINANCIAL HANDBOOK 
(1927) 561. 

87 See Jackson Co. v. Gardiner Inv. Co., 217 Fed. 350 (C. C. A. 1st, 1914); 
Cole v. National Cash Credit Ass’n, 18 Del. 47, 58, 156 Atl. 183, 188 (1931). 

88 Geddes v. Anaconda Copper Min. Co., 222 Fed. 129 (D. Mont. 1915), find- 
ing of inadequacy approved, 254 U. S. 590 (1921); Lane & Co. v. Maple Cotton 
Mill, 232 Fed. 421 (C. C. A. 4th, 1916) ; see Rohrlich, supra note 4, at 709. 
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representative decisions. In ten of these cases control of both corpora- 
tions rested in a single group, and in seven of them relief was granted.*® 
In the other ten, where the two concerns were negotiating at arm’s length, 
only once was the plaintiff successful. Finally, as a practical matter, 
the strength or weakness of the evidence upon which the court must 
make its decision as to valuation, the possible injury to innocent in- 
vestors from granting the plaintiff’s prayer after the disputed transaction 
has been completed,*! and the silent witness borne by the number of 
non-dissenting stockholders who stand in the same position as the plain- 
tiff‘? are all real, if unmeasurable weights in balancing the majority 
and minority interests. 





RULES OF EVIDENCE IN FEDERAL CRIMINAL TRIALS. — A defendant 
stands accused of crime. His wife possesses information which, if dis- 
closed, would acquit him. Is she a competent witness in his behalf? 
This was the question which recently confronted the Supreme Court in 
Funk v. United States Although almost all the states of the union 
had already given an affirmative answer by statutory promulgation,’ 
in the federal courts an early, improvident commitment to the anti- 
quated evidentiary principles of the nineteenth century* had been 





39 Geddes v. Anaconda Copper Min. Co., 254 U. S. 590 (1921); Ervin v. Ore- 
gon Ry. & Nav. Co., 27 Fed. 625 (C. C. N. Y. 1886); Jones v. Missouri-Edison 
Elec. Co., 199 Fed. 64 (C. C. A. 8th, 1912); Boyd v. New York & H. Ry., 220 
Fed. 174 (S. D. N. Y. 1915); Lane & Co. v. Maple Cotton Mill, 232 Fed. 421 
(C. C. A. 4th, 1916); Outwater v. Public Service Corp., 103 N. J. Eq. 461, 143 
Atl. 729 (1928), aff'd, 104 N. J. Eq. 490, 146 Atl. 916 (1929) ; Goodin v. Cincin- 
nati & Whitewater Canal Co., 18 Ohio St. 169 (1868). Relief was refused in 
Finch v. Warrior Cement Corp., 16 Del. Ch. 44, 141 Atl. 54 (1928); Colby v. 
Equitable Trust Co., 124 App. Div. 262, 108 N. Y. Supp. 978 (1908), aff'd, 192 
N. Y. 535, 84 N. E. 1111 (1908) ; Krell v. Krell Piano Co., 14 Ohio App. 74 (1921). 

40 Paterson v. Shattuck Arizona Copper Co., 186 Minn. 611, 244 N. W. 281 
(1932). Relief was refused in: Wall v. Anaconda Copper Mining Co., 216 Fed. 
242 (D. Mont. 1914); Jackson Co. v. Gardiner Inv. Co., 217 Fed. 350 (C. C. A. 
1st, 1914) ; Allied Chem. & Dye Corp. v. Steel & Tube Co. of Am., 14 Del. Ch. 64, 
122 Atl. 142 (1923); Allaun v. Consolidated Oil Co., 16 Del. Ch. 318, 147 Atl. 257 
(1929) ; Cole v. National Cash Credit Ass’n, 18 Del. Ch. 47, 156 Atl. 183 (1931); 
Homer v. Crown Cork & Seal Co., 155 Md. 66, 141 Atl. 425 (1928); Bowditch v. 
Jackson Co., 76 N. H. 351, 82 Atl. 1014 (1912) ; Windhurst v. Central Leather Co., 
tor N. J. Eq. 543, 138 Atl. 772 (1927), aff'd, 107 N. J. Eq. 528, 153 Atl. 402 (1931) ; 
Halpern v. Grabosky, 296 Pa. 108, 145 Atl. 834 (1929). 

41 Jones v. Missouri-Edison Elec. Co., 199 Fed. 64 (C. C. A. 8th, 1912); 

Paterson v. Shattuck Arizona Copper Co., 186 Minn. 611, 244 N. W. 281 (1932); 
Windhurst v. Central Leather Co., 101 N. J. Eq. 543, 138 Atl. 772 (1927), aff'd, 
107 N. J. Eq. 528, 153 Atl. 402 (1931) ; see Note (1932) 30 Micu. L. Rev. 1074, 
1079. : 
42 See Homer v. Crown Cork & Seal Co., 155 Md. 66, 83, 141 Atl. 425, 432 
(1928). The importance of such a factor may not be great, for it is questionable 
how many average stockholders are likely either to know the economic effects of 
the merger, or to act promptly in defense of their rights should they suspect an 
infringement. 

1 54 Sup. Ct. 212 (1933). 


2 See 1 WicmorE, Eviwence (2d ed. 1923) §$§ 488, 620. 
8 United States v. Reid, 12 How. 361 (U.S. 1851) ; see page 855, infra. 
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thought to necessitate an opposite conclusion.* Reversal of this body 
of precedent would require an attack upon its fundamental premises; 
more important, it would mean a reéxamination of all the rules of 
evidence for criminal trials. Yet the Court took the necessary step and, 
in a penetrating opinion, adopted a technique for the application of 
common-law principles which served not only to explain away the earlier 
cases, but also to point the future path for the lower federal courts to 
follow. 

Since the very creation of the judiciary, the federal courts have been 
forced, by the limited scope and ambiguity of certain sections of the 
Judiciary Act,® to choose between two sharp alternatives: either they 
could administer the general common law throughout the system, or each 
federal court could adhere to the practice of the state wherein it was 
situated.®° The federal evidentiary rules in particular have reflected the 
clash of these concepts, but none so much as those of the criminal law. 
Although in civil cases statutory requirement of general conformity 
eliminated some of the difficulties,? no such legislation applicable to 
criminal trials was enacted.* Left to formulate their own evidentiary 
principles for these cases, the courts were from the beginning hesitant 
to conform to state rules on the ground that this would to a certain ex- 
tent subject a peculiarly federal body of law to state control,® and lead 
to possible inconsistency of result where consistency seemed most de- 





4 Graves v. United States, 150 U. S. 118 (1893) ; Hendrix v. United States, 219 
U. S. 79 (1911) ; Jin Fuey Moy v. United States, 254 U. S. 189 (1920) ; Barton v. 
United States, 25 F.(2d) 967 (C. C. A. 4th, 1928), cert. denied, 278 U. S. 621 (1928). 
Contra: Rendleman v. United States, 18 F.(2d) 27 (C. C. A. oth, 1927). 

5 Section 34 of the Judiciary Act of 1789, 1 SraT. 92 (1789), 28 U. S. C. 
§ 725 (1926), prescribes that state “laws” shall be rules of decision in trials at 
common law. The word “laws” has been held to include only local statutes and 
judicial interpretations thereof, and the entire section only to apply to questions of 
a local nature. Swift v. Tyson, 16 Pet. 1 (U. S. 1842). But in Nashua Savings 
Bank v. Anglo-American Co., 189 U. S. 221 (1903), the word “ laws” was ap- 
parently interpreted to include judicial decisions as well as statutes. The circuit 
courts of appeal are in conflict as to which of these decisions to accept. See Leach, 
State Law of Evidence in the Federal Courts (1930) 43 Harv. L. REv. 554, 571-72. 
See also note 7, infra. 

6 See Leach, supra note 5, passim. 

7 Conformity as near as may be to state law in matters of practice is required 
by the Conformity Act. 17 Stat. 197 (1872), 28 U.S. C. § 724 (1926). State law 
as to competency of witnesses for equity and admiralty, as well as for civil cases, 
is directed by 34 STAT. 618 (1906), 28 U. S. C. § 631 (1926). Either expressly or 
by judicial interpretation, none of these provisions is applicable to criminal trials. 
See Leach, supra note 5, at 555, n.7. 

8 A minor exception appears in the requirement of § 29 of the Judiciary Act 
that state laws as of 1789 should determine the qualifications and mode of selec- 
tion of jurors in criminal trials. 1 Stat. 88. Subsequent amendment referred the 
courts to state practice as of 1800. 2 Stat. 82 (1800). This was finally replaced 
by an enactment prescribing conformity to state practice currently in force. 5 STAT. 
394 (1840), 28 U.S. C. $411 (1926). 

® See United States v. Clements & Reid, Fed. Cas. No. 14,817, at 479-80 
(C. C. D. Va. 1851); cf. United States v. Burr, Fed. Cas. No. 14,694, at 188 
(C. C. D. Va. 1807). 
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sirable.*° Yet the attempt to develop uniformity through judicial process 
has resulted only in a line of confusing and contradictory decisions. 
Application of the general common law was apparently the earliest 
device adopted to achieve uniformity," but in United States v. Reid ? 
this simple rule was discarded. Resorting to rather strained reason- 
ing,* the Supreme Court there decided that the evidentiary rules appli- 
cable were those in force in the respective states in 1789, a decision 
resulting in substantial uniformity ** but also incidentally involving 
conformity to the fixed rules of that date.*° Somewhat questionable 
interpretation of the later case of Logan v. United States ** led to a 





10 See Bronaugh, Competency of Husband or Wife as Witness in Criminal Case 
in Federal Court (1927) 31 Law NotEs 108, 111-12. 

11 United States v. Gooding, 12 Wheat. 460 (U. S. 1827); United States v. 
Murphy, 16 Pet. 203 (U.S. 1842); see Note (1928) 22 Int. L. REv. 545, 547. But 
in at least one circuit court a state statute passed subsequent to 1789 was held de- 
terminative in a competency case on the authority of § 34 of the Judiciary Act. 
United States v. Dow, Fed. Cas. No. 14,990 (C. C. D. Md. 1840) ; cf. United States 
v. Farrell, Fed. Cas. No. 15,074 (C. C. D. C. 1837). But cf. United States v. In- 
surgents, Fed. Cas. No. 15,443, at 513-14 (C. C. D. Pa. 1795); United States v. 
Burr, Fed. Cas. No. 14,694, at 188 (C. C. D. Va. 1807). 

12 12 How. 361 (U.S. 1851). 

13 The court concluded that Congress, by omitting to legislate on the subject, 
must have intended to refer the judiciary to the known and well-established prac- 
tice in force in the respective states in 1789, the date of the enactment of the 
Judiciary Act establishing the federal courts and prescribing a federal criminal 
code. This impression was confirmed by allusion to § 29 of the Judiciary Act, 
note 8, supra. In other cases, however, in order to avoid conformity, this section 
has been more strictly interpreted. United States v. Insurgents, Fed. Cas. No. 
15,443 (C. C. D. Pa. 1795); cf. Pointer v. United States, 151 U. S. 396, 407-08 
(1894) ; Strang v. United States, 53 F.(2d) 820, 821 (C. C. A. 5th, 1931). 

14 The common law of evidence was probably substantially the same through- 
out the states at this date. See Leach, supra note 5, at 557. As a matter of fact, 
it is doubtful whether any court has actually taken the trouble to examine this 
ancient body of law, particularly in view of the scarcity of reported decisions. 
Rather, the rules have been assumed to be the same as those of the English com- 
mon law, in absence of evidence to the contrary. See Withaup v. United States, 
127 Fed. 530, 534 (C. C. A. 8th, 1903); Knoell v. United States,‘239 Fed. 16, 22 
(C. C. A. 3d, 1917). 

15 The result of the Reid case may have been perfectly justifiable in the light 
of conditions existent in 1851. State modification of established evidentiary prin- 
ciples was just beginning, and such new ideas were as yet too novel and untried 
to warrant adoption by the federal courts. See Leach, supra note 5, at 557. It 
does seem, however, that the Court should have been cognizant of the possibility 
of a need for future alteration. See Nicholls v. Webb, 8 Wheat. 326, 332 (U. S. 
1823). Perhaps it was believed that Congress would prescribe new principles when 
they seemed desirable. 

16 t44 U.S. 263 (1892). The Court, on the authority of the Reid case, held the 
common law to be controlling, merely mentioning as an additional factor that 
Texas, the state involved, had expressly adopted the common law prior to its ad- 
mission. In Benson v. United States, 146 U. S. 325 (1892), a case arising in Kansas 
and decided only eight months later, the court reached the same conclusion, forti- 
fying its selection of the better common-law principle “in the light of general 
authority and sound reason”, and not mentioning the fact that Kansas had also 
adopted the common law prior to its admission. In view of the Benson case, it 
seems hardly likely that the Logan decision was properly construed by later cases as 
undermining uniformity. See Judge Batts, concurring specially, in McCoy v. 
United States, 247 Fed. 861, 864 (C. C. A. sth, 1918) ; Note (1928) 22 In. L. REV. 
545; (1927) 76 U. or Pa. L. Rev. 98. 
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further concession to conformity by establishing a different rule for 
states admitted to the Union subsequent to 1789 — for them the appli- 
cable principles were held to be those in practice at the time of their 
admission. As might have been expected, the application of these 
ancient precedents subsequently led to results completely out of har- 
mony with contemporary conditions and juristic thought. Finally, in 
1918, in Rosen v. United States," the Supreme Court abandoned the 
inflexible doctrine of the earlier cases and decided the evidentiary prob- 
lem presented in “ the light of general authority and sound reason.” ** 
But this liberal attitude was short-lived; *® in two later decisions there 
was apparently a complete return to the old formula.”° By this time 
the lower federal courts were completely mystified.2* In competency 
questions some followed the Reid and Logan cases,** others the Rosen 
case,”* and a few proceeded to apply the common law without reference 
to any particular rule.2* In controversies involving admissibility and 





17 245 U.S. 467 (1918). Less than a month later, the rule of this case was 
affirmed in Greer v. United States, 245 U.S. 559 (1918). 

18 The approach of this case is substantially that of the Benson case, note 16, 
supra. Cf. United States v. Kennedy, Fed. Cas. No. 15,524 (C. C. D. Ill. 1843). 
Apparently the only change intended was removal of the rigidity of the Reid doc- 
trine, which was thought to have been shaken by the Logan and Benson decisions. 

19 The precise holding of the Rosen case, that a convicted felon is a competent 
witness, has been followed without discussion. Hurwitz v. United States, 299 Fed. 
449 (C. C. A. 8th, 1924) ; Chapman v. United States, 10 F.(2d) 124 (C. C. A. 5th, 
1925). Beyond the narrow evidentiary issue there involved, however, the case has 
generally been distinguished or ignored. Holmes v. United States, 269 Fed. 96 
(C. C. A. 5th, 1920) ; Scaffidi v. United States, 37 F.(2d) 203 (C. C. A. 1st, 1930); 
United States v. Swierzbenski, 18 F.(2d) 685 (W. D. N. Y. 1927). Only two cir- 
cuits have hesitatingly adopted its broad rule. Rendleman v. United States, 18 
F.(2d) 27 (C. C. A. oth, 1927) ; see Tinsley v. United States, 43 F.(2d) 890, 895-97 
(C. C. A. 8th, 1930). A few other cases have recognized vaguely the existence of 
the doctrine, but have made no attempt to apply it. See Neal v. United States, 
1 F.(2d) 637, 639 (C. C. A. 8th, 1924) ; Coulston v. United States, 51 F.(2d) 178, 
181 (C. C. A. roth, 1931) ; cf. Metzler v. United States, 64 F.(2d) 203, 208 (C. C. A. 
gth, 1933). : 

20 Jin Fuey Moy v. United States, 254 U. S. 189 (1920); Olmstead v. United 
States, 277 U. S. 438 (1928). The former of these cases may be explicable on the 
ground of an improvident concession by counsel. See Leach, supra note 5, at 564. 
In the Olmstead case there was no mention in either brief of the applicable rule 
should the court find that evidence illegally obtained through wire-tapping was not 
violative of any constitutional privilege. Lack of adequate argument on this 
point seems indicated by the fact that the Court cited the Rosen decision in sup- 
port of the rules of the Reid and Logan cases. 

21 See note 19, supra, and notes 22-25, infra. The most complete classification 
of the conflicting lower court decisions is to be found in Sweeney, Federal or State 
Rules of Evidence in Federal Courts (1932) 27 Itv. L. REv. 394. 

22 McCoy v. United States; 247 Fed. 861 (C. C. A. sth, 1918) ; Scaffidi v. United 
States, 37 F.(2d) 203 (C. C. A. 1st, 1930). 

28 Rendleman v. United States, 18 F.(2d) 27 (C. C. A. oth, 1927) ; see Tinsley 
v. United States, 43 F.(2d) 890, 895-97 (C. C. A. 8th, 1930). 

24 Adams v. United States, 259 Fed. 214 (C. C. A. 8th, 1919). If the court had 
here applied the law of Oklahoma as it existed on the state’s admission into the 
union, the witness (wife of defendant) would not have been held incompetent. In 
Slick v. United States, 1 F.(2d) 897 (C. C. A. 7th, 1924), the admissibility of cer- 
tain testimony was determined by reference to current decisions of the state in 
which the court was sitting. 





1934] NOTES 857 


credibility, as well as in most questions of procedure, the dominant trend 
was toward the application of the general common law.”* Clearly the 
time was ripe for the Supreme Court to reéxamine the problem. 

The Funk case, together with Wolfle v. United States,?* decided a 
few days later, seems finally to lay down a definite rule. As in all its 
former opinions, the Court recognized that evidentiary principles must 
be decided according to the common law — not, however, the common 
law of the states in 1789 or at the date of their admission, but rather 
the general common law, modernized to meet present conditions. All 
rules of evidence, both in respect to competency and admissibility, are 
to be determined by “ their adaptation to the successful development 
of the truth ” as reflected in contemporary judicial decisions and legis- 
lative pronouncements.”? Not entirely clear, however, is the status of 
the Reid and Logan decisions. The instant cases may be considered 
to overrule them entirely and consequently to require each evidentiary 
problem to be examined anew,”* or they may be interpreted to accept 
conformity to state law of a particular date as the basic element, subject, 
however, to such modification as reason and general authority seem to 
warrant.”® Although the latter interpretation finds some support in 
the language of the opinions,*° it seems unlikely that the Court intended 





25 Caminetti v. United States, 242 U. S. 470 (1917); Williams v. United States, 
3 F.(2d) 129 (C. C. A. 8th, 1924) ; Merrill v. United States, 6 F.(2d) 120 (C. C. A. 
gth, 1925). A few courts, however, have applied the rules of the Reid and Logan 
cases to these questions. Withaup v. United States, 127 Fed. 530 (C. C. A. 8th, 
1903) ; Holmes v. United States, 269 Fed. 96 (C. C. A. 5th, 1920). 

26 54 Sup. Ct. 279 (1934). The case, which arose in California, involved the 
question of the admissibility of a letter from a husband to his wife which was dic- 
tated to a stenographer. The Circuit Court of Appeals for the Ninth Circuit held 
the letter admissible on the basis of the state court’s interpretation of the statutory 
rule in force in California at the date of its admission. The decision was affirmed 
by the Supreme Court as consonant with sound reason and general authority under 
the test of the Funk case, the local statute being more or less disregarded. 

27 Compare United States v. Provident Trust Company, 54 Sup. Ct. 389 
(1934), holding admissible evidence of the incapability of a woman to procreate 
due to surgical removal of essential organs. 

28 “ it is the question of the power of these courts ... to declare and 
effectuate, upon common-law principles, what is the present rule upon a given 
subject in the light of fundamentally altered conditions, without regard to what 
has previously been declared and practiced.” Funk v. United States, 54 Sup. Ct. 
212, 216 (1933). “So our decision here, in the absence of Congressional legisla- 
tion on the subject, is to be controlled by common-law principles, not by local 
statute.” Wolfle v. United States, 54 Sup. Ct. 279, 280 (1934). 

29 This would be substantially a restatement of the rule of the Rosen case. If 
so, it is to be hoped that the present decisions enjoy a happier fate then did their 
predecessor. See note 19, supra. The present cases express more clearly a general 
formula to be broadly adopted, and come at a time when the unfortunate status of 
the federal decisions is more generally recognized, which should lead to an avoid- 
ance of the restricted effect of the earlier case. 

30 “ | the rules governing the competence of witnesses in criminal trials in 
the federal courts are not ‘necessarily restricted to those local rules in force at the 
time of the admission into the Union of the particular state where the trial takes 
place... .” Wolfle v. United States, 54 Sup. Ct. 279 (1934) (italics inserted). 
And see Funk v. United States, 54 Sup. Ct. 212, 214, 215 (1933). 
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to adopt the totally unnecessary fiction of beginning with ancient prece- 
dents and then testing them in the light of modern authority, instead of 
proceeding directly to determine the rule best suited to present condi- 
tions. In any event, only in the unusual case should the difference in 
approach lead to a difference in result.** 

Considerable significance attaches to the technique employed by the 
Court in reaching its decision. State statutes providing that spouses are 
competent to testify for one another were accepted as establishing 
the modern trend of authority, and consequently as determinative of the 
proper common-law rule. That the common law may embrace the 
“ spirit of legislation ”, even though the legislation was originally en- 
acted in derogation of the common law, is a striking illustration of its 
flexibility and capacity for growth.** Furthermore, since most of the 
substantial modern alterations in evidentiary principles have been of 
statutory origin,** corresponding modernization of the federal rules will 
of necessity involve the application of a distinct federal common law, 
a thing which the Court has repeatedly asserted does not exist.** 

Of even more importance is the effect of the decision in firmly estab- 
lishing uniformity as the dominant principle in the development of 
evidentiary rules for federal criminal trials. Whether the Court’s selec- 
tion of this alternative is desirable, however, may reasonably be open 
to some difference of opinion. The advantages of conformity to state 
practice are not lightly to be discounted: it would obviate the necessity 
of applying one set of evidentiary principles for civil cases, where con- 
formity is generally prescribed,*° and a different set for criminal trials, 
clearly an inconvenient procedure from the viewpoint of both the trial 
judge and the practicing lawyer.** The benefit to be obtained from ad- 





31 Only if there is a sharp conflict instead of a dominant trend of opinion 
upon a particular evidentiary principle should it make any substantial difference 
that some weight is accorded the rules established in 1789 or at the date of admis- 
sion. At the present time, the substantial uniformity in statutory modifications of 
the common law in most of the states should make such diversity of result of rela- 
tively rare occurrence. 

32 Cf. Oppenheim v. Kridel, 236 N. Y. 156, 165, 140 N. E. 227, 230 (1923); 
Queen v. Jackson, [1891] 1 Q. B. 671, 680. Statutes in derogation of the common 
law have generally been strictly construed, and the courts have been hesitant to 
utilize them as authority for overthrowing principles of long standing, even though 
outmoded. See Shaw v. North Pa. R. R., ror U.S. 557, 565 (1879); Thompson 
v. Thompson, 218 U. S. 611, 618 (1910). The same attitude has been shown 
toward statutory modification of evidentiary rules. Pingry v. Washburn, 1 Aikens 
264, 268 (Vt. 1826). An interesting discussion of this whole problem is to be 
found in Pound, Common Law and Legislation (1908) 21 Harv. L. REv. 383. 

83 Cf. 1 WicmorE, EveENcE §§ 488, 524, 576-70. 

34 See Wheaton v. Peters, 8 Pet. 591, 658 (U. S. 1834) ; Western Union Tel. Co. 
v. Call Publishing Co., 181 U.S. 92, ror (1901) ; cf. Transportation Co. v. Parkers- 
burg, 107 U. S. 691, 700 (1882). It has been pointed out, however, that the very 
application of the common law of the several states does in effect create a distinct 
body of federal common-law rules. See von Moschzisker, The Common Law and 
Our Federal Jurisprudence (1925) 74 U. or Pa. L. REv. 109, 278, 290-94. 

35 See notes 5, 7, supra. 

86 See Leach, supra note 5, at 583-84. 
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vanced state legislation in some jurisdictions is also a factor in support 
of this view. On the other hand, uniformity gives opportunity for con- 
sistency of result as well as for the free development of an enlightened 
federal body of evidence.*” 

Whichever view be preferred, it must be recognized that the situation 
as it stands today, requiring uniformity to be sought by the hit-or-miss 
method of judicial decision, is unfortunate. Courts are apt to differ 
as to what constitutes the better modern view on any particular point, 
resulting in uncertainty and conflict among the circuits until the Supreme 
Court ultimately settles the question, which may be a matter of years.** 
Moreover, past decisions abundantly illustrate the influence of stare 
decisis in evidence cases; the courts have always been hesitant to alter 
established precedent to meet contemporary requirements.*® The only 
satisfactory means of obtaining uniformity, therefore, seems to be through 
legislation. A federal criminal code of evidence, constantly kept up to 
date, might be an ideal solution, but it is one hardly to be expected from 
a political body as unversed in such matters as Congress.*° More feasible 
would be the enactment of a statute giving the Supreme Court power 
to prescribe rules of evidence in advance.*t Although this course, too, 
would undoubtedly embody some objectionable features, analogous dele- 
gations to the Court in the past indicate that it would probably be an 
effective means for obtaining a satisfactory body of uniform rules.*? 





37 See Sweeney, supra note 21, at 399. Uniformity in federal practice gen- 
erally is advocated by the American Bar Association. See Hall, Uniform Law Pro- 
cedure in Federal Courts (1927) 33 W. Va. L. Q. 131. 

88 Cf. Cole v. Pennsylvania R. R., 43 F.(2d) 953, 956-57 (C. C. A. 2d, 1930). 

89 See von Moschzisker, Stare Decisis in Courts of Last Resort (1924) 37 Harv. 
L. Rev. 409, 418-20; cf. Pound, Some Recent Phases of the Evolution of Case 
Law (1922) 31 YALE L. J. 361, 363. But cf. Barden v. Northern Pac. R. R., 154 
U. S. 288, 322 (1894). 

40 See Leach, supra note 5, at 583. Congress has hitherto prescribed relatively 
few significant modifications of evidentiary principles. E.g., 20 STAT. 30 (1878), 
28 U. S. C. § 632 (1926) (defendant competent at his own request); 24 STAT. 635 
(1887), 28 U. S. C. § 633 (1926) (spouse of defendant in bigamy prosecution com- 
petent with consent of accused). 

41 See Sweeney, supra note 21, at 399. 

42 5 SraT. 518 (1842), 28 U.S. C. § 637 (1926), prescribes that the “ mode of 
proof in causes of equity and admiralty and maritime jurisdiction shall be accord- 
ing to rules now or hereafter prescribed by the Supreme Court.” That a similar 
delegation to the Court as regards rules of evidence might prove successful is shown 
by the generally effective exercise of this power. See Lane, Twenty Years Under 
the Federal Equity Rules (1933) 46 Harv. L. Rev. 638, 659. To the contention 
that the Supreme Court is not peculiarly qualified for this task because too busy 
and too far removed from trial practice, it may be answered that the Court, as in 
the case of the Equity Rules, would probably delegate to a group of experts the 
original drafting of the evidentiary code. There is some doubt, however, whether 
tules of evidence would lend themselves to such a preordained development. Cf. 
Hall, supra note 37, at 131. 
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THE SALEs Tax. — Extraordinary demands of war and reconstruc- 
tion financing forced upon many nations of the world the adoption of 
some form of general sales tax. Fiscal necessities have had a similar 
result in this country, thirteen states having such taxes in operation at 
the close of 1933.2, The American enactments take two forms. In the 
more comprehensive type, business is divided into classes and a tax 
levied upon the gross income of each class at varying rates.* Roughly, 
the classifications adopted are the extractive industry, manufacturing, 
wholesaling, retailing, public utilities, personal service, and miscellane- 
ous activities.* The differentiation in rates permits concessions to busi- 
nesses which have a large turnover at a low percentage of profit, which 
must meet foreign competition, or which may be driven out of the 
taxing state by heavy burdens.® The first factor probably accounts for 
the low rates upon wholesaling, the two last for the small burden on 
manufacturing.® Some of the statutes impose levies upon personal 
income,’ and provisions for various special activities are common.® 





1 See BUEHLER, GENERAL SALES TAXATION (1932) 69-71, 96-99, 116, 130. 

2 Ariz. Laws 1st Spec. Sess. 1933, c. 17; Cal. Stat. 1933, c. 1020; Inv. Rev. 
Stat. (Smith-Hurd, 1933) c. 120, §§ 440-53; Inp. ANN. Stat. (Baldwin, Supp. 1933) 
§ 14416; Micu. Comp. Laws (Supp. 1933) § 3663; Miss. Cope Ann. (Supp. 1933) 
app. pp. 497-514; N. Y. Tax Law (1933) §§ 390-404; N. C. Cope Ann. (Michie, 
Supp. 1933) § 7880(156) ; Okla. Laws Spec. Sess. 1933, c. 66, $§ 1052-68; S. D. 
Laws 1933, c. 184; Utah Laws 1933, c. 63, as amended by Laws 2d Spec. Sess. 1933, 
c. 20; WasH. Rev. Stat. (Remington, 1933) § 8326; W. Va. Cope (Michie, Supp. 
1933) $$ 959-75(5). All of these have been adopted since 1930 except the West 
Virginia statute, which dates from 1921. Two states had statutes which lapsed 
before the end of 1933. Ga. Cope Ann. (Michie, Supp. 1930) § 993(316)—(341); 
Pa. Stat. ANN. (Purdon, 1931) tit. 72, § 3282. For statutes defeated in referenda 
in 1933, and for others of limited scope see Legis. (1934) 47 Harv. L. Rev. 503, 506. 
No attempt will be made to treat the graduated sales taxes aimed at chain stores. 
See id. at 507. While they present some points in common with ordinary sales taxes, 
their purpose is different and they involve special problems. 

3 Of this type are the Arizona, Georgia, Indiana, Mississippi, South Dakota, 
Washington and West Virginia statutes, all cited in note 2, supra. 

4 The rates for extractive industry, manufacturing, wholesaling, retailing, and 
public utilities are, respectively, as follows: Arizona: 4, 4, o, 14, 4+-4%; Georgia: 0, 
ts, vo, +, 5%; Indiana: 4, 4, 4, 1, 1%; Mississippi: 2-23, 4, 4, 2, 2%; South 
ry oe -" 4, 4, 1, 1%; Washington: 3-1, 4,4, 4, 4-3%; West Virginia: 1-6, +5, 
to, 4, 1-49. 

5 See GENERAL SALES OR TURNOVER TAXATION (Nat. Ind. Conf. Bd. 1929) 33-36; 
SaLEs TAXES: GENERAL, SELECTIVE, AND Retar (Nat. Ind. Conf. Bd. 1932) 18. \ 

6 Retailers and public utilities cannot conduct their business elsewhere, and the 
scope of foreign competition is limited. See GENERAL SALES OR TURNOVER TAXATION, 
op. cit. supra note 5, at 37. Extractive industry cannot leave the source of supply, 
and in some cases, at least, has a partial monopoly. The heavy rates are a form 
of severance or depletion tax. See BUEHLER, GENERAL SALES TAXATION 42. 

7 Inp. Ann. Stat. (Baldwin, Supp. 1933) § 14416(3)f (1%); W. Va. Cove 
(Michie, Supp: 1933) § 960h-i (1%). In South Dakota the rates are progressive. 
S. D. Laws 1933, c. 184, § 2d (1% to $2000, 14% $2000-$5000, 2% above $5000). 
Mississippi taxes personal income from those occupations included in a compre- 
hensive privilege tax law. Muss. Cope ANN. (Supp. 1933) app. p. 501, § 2f. 

§ Ariz. Laws 1st Spec. Sess. 1933, c. 184, art. II, § 2c7; (publishing, 4%); 
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The second type of American enactment is the retail sales tax, which 
provides for an imposition at a flat rate upon the gross income from 
sales of personal property at retail.° Since the aim is to tax each article 
only once, a retail sale is defined as one for the purpose of consumption 
or use and not for resale.1° Rates range from one to three per cent." 
A few of the retail enactments apply to sales of services of certain public 
utilities, admissions, and meals served by restaurants or hotels.'? 

Classification of these novel impositions into some established cate- 
gory of tax law is the first task of the courts. The category chosen will 
depend to some extent on what the legislature has called the statute 
rather than on its economic effect.1* Accordingly, following the West 
Virginia model, most of the statutes are drawn in the form of a tax on 
the privilege of engaging in the business taxed, measured by the gross 
income therefrom. This privilege form is a usual one for the imposition 
of license fees upon occupations, generally upheld as excises not subject 
to the constitutional requirements of uniform or ad valorem taxation 
which apply to property taxes.1* Though in some jurisdictions levies in 





Ga. Cope Ann. (Michie, Supp. 1930) §993(321) (amusements, 33;%); Inp. ANN. 
Stat. (Baldwin, Supp. 1933) § 14416(3)e (banking, 1%); Miss. CopE Ann. (Supp. 
1933) app. p. 501, § 2e (contracting, 1%); WasH. Rev. Stat. (Remington, 1933) 
§ 8326(2)2e, ea, ec (finance companies, 2%, amusements, 14%, publishing 4%); 
W. Va. Cope (Michie, Supp. 1933) § 960e-g (contracting, 2%, banking, 4%, amuse- 
ments, 14%). 

9 Of this type are the California, Illinois, Michigan, New York, North Carolina, 
Oklahoma, Pennsylvania, and Utah laws. The North Carolina statute provides 
for a #s% tax on wholesalers, but remains predominantly a retail tax. 

10 See, e.g., Cal. Stat. 1933, c. 1020, § 2c; Inu. Rev. Stat. (Smith-Hurd, 1933) 
c. 120, § 440; N. Y. Tax Law (1933) §390e. See also Kinc, STATEMENT ON THE 
EMERGENCY Retier Sates Tax Act (Pa. Dept. of Revenue, 1932) 2. 

Thin 1%: N. Y., Okla., and Pa.; 2%: Ill. and Utah; 24%: Cal.; 3%: N. C. and 
ich. 

12 Sales of electricity, gas, and water are expressly included in some statutes. 
Micu. Comp. Laws (Supp. 1933) § 3663(1)b2; Okla. Laws Spec. Sess. 1933, c. 66, 
§ 1055 (includes telephone and telegraph service, admissions, and meals); Utah 
Laws 1933, Cc. 63, as amended by Laws 2d Spec. Sess. 1933, c. 20, § 4 (includes 
service of common carriers, admissions, and meals). Other states include them 
by administrative ruling. See Retam Sates Tax Act, RULES AND REGULATIONS 
(Cal. Bd. of Equalization, Sept. 25, 1933) 13 (meals only); Rutes AND REGULA- 
TIONS RELATING TO THE RETAILERS’ OccupATION Tax Act (Ill. Dep’t of Finance, 
Sept. 1, 1933) 27. Sales by public utilities are specifically exempted in two states. 
Cal. Stat. 1933, c. 1020, §5; N. Y. Tax Law (1933) $ 390b. 

13 Compare Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895), with 
Flint v. Stone Tracy Co., 220 U. S. 107 (1911), and Culliton v. Chase, 25 Pac.(2d) 
81 (Wash. 1933), with State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933). 
See State ex rel. Botkin v. Welsh, 251 N. W. 189, 208 (S. D. 1933); Lowndes, 
Spurious Conceptions of the Constitutional Law of Taxation (1934) 47-Harv. L. 
Rev. 628, 639 et seq. 

14 Davies v. Hot Springs, 141 Ark. 521, 217 S. W. 769 (1920); Rohr v. Gray, 
80 Md. 274, 30 Atl. 632 (1894); State v. Asbury Park, 58 N. J. L. 604, 33 Atl. 
850 (1896) ; see 1 Coorry, TAXATION (4th ed. 1924) §§ 156-57. It is as occupation 
excises that various sales tax statutes have been upheld. Norman v. Southwestern 
R. R., 42 Ga. App. 812, 157 S. E. 531 (1931); Moore v. State Board of Charities 
and Corrections, 239 Ky. 729, 40 S. W.(2d) 349 (1931); Knisely v. Cotterel, 196 
Pa. 614, 46 Atl. 861 (1900); State ex rel. Botkin v. Welsh, 251 N. W. 189 (S. D. 
1933) ; State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933); cf. Winter v. 
Barrett, 352 Ill. 441, 186 N. E. 113 (1933) (held unconstitutional on other grounds). 
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form upon income are considered property taxes,'* the declaration that 
the tax is upon a privilege and is merely measured by the income is 
usually sufficient excuse for holding it an excise.'*° In order to sustain 
a sales tax on this basis, however, it is necessary that the taxpayer be 
engaged in an occupation that the courts are willing to recognize as a 
privilege. Although a few cases hold that an excise may not be imposed 
upon the exercise of occupations which are a matter of “common 
right ”’,17 most decisions agree that any occupation may be declared a 
taxable privilege.* This was the view adopted by the South Dakota 
and Washington *° courts in upholding classified sales taxes and these 
decisions will probably be followed elsewhere. However, the South 
Dakota court placed some limitation on the concept of privilege by 
holding that transactions not in the course of a regular business were 
not properly included within it; and that the levy of a tax on account of 
them was invalid.24_ This distinction gives to the privilege conception 





15 Some cases go upon the ground that to tax the income of property is in 
effect to tax the property. Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 
(1895) ; Opinion of the Justices, 220 Mass. 613, 108 N. E. 570 (1915) ; Redfield v. 
Fisher, 135 Ore. 180, 292 Pac. 813, 295 Pac. 461 (1930, 1931); Williamsport v. 
Wenner, 172 Pa. 173, 33 Atl. 544 (1896). Others upon the theory that the tax falls 
upon the income as property. Eliasberg Bros. Mercantile Co. v. Grimes, 204 Ala. 
492, 86 So. 56 (1920); Bachrach v. Nelson, 349 Ill. 579, 182 N. E. 909 (1932); 
Culliton v. Chase, 25 Pac.(2d) 81 (Wash. 1933); see Brown, Nature of an Income 
Tax (1933) 17 Minn. L. REv. 127, 131, 135. For the former class of cases, whether 
the tax is upon net or gross income would seem to be immaterial. But it is more 
difficult to conceive of gross income as a fund subject to ownership, so that the 
distinction may assume importance for cases regarding the income itself as property. 

16 Flint v. Stone Tracy Co., 220 U. S. 107 (1911) ; Eaton, Crane & Pike Co. v. 
Commonwealth, 237 Mass. 523, 130 N. E. 99 (1921); Knisely v. Cotterel, 196 Pa. 
614, 46 Atl. 861 (1900) ; State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933) ; 
see Note (1931) 71 A. L. R. 256. 

17 Sims v. Ahrens, 167 Ark. 557, 271 S. W. 720 (1925); Thompson v. McLeod, 
112 Miss. 383, 73 So. 193 (1916); Opinion of the Justices, 82 N. H. 561, 138 Atl. 
284 (1927). The Massachusetts cases are somewhat confused. Compare O’Keefe 
v. Somerville, 190 Mass. 110, 76 N. E. 457 (1906), and Opinion of the Justices, 
196 Mass. 603, 85 N. E. 545 (1908), with Opinion of the Justices, 282 Mass. 619, 
' 186 N. E. 490 (1933); see Note (1929) 63 A. L. R. 952, 956. 

18 Weyman v. Newport, 153 Ky. 487, 156 S. W. 109 (1913); Seven Springs 
Water Co. v. Kennedy, 156 Tenn. 1, 299 S. W. 792 (1927); cf. Tarde v. Benseman 
31 Tex. 277 (1868); see Banta v. Chicago, 172 Ill. 204, 219, 50 N. E. 233, 238 
(1898) ; 4 Coorey, TAXATION § 1695. 

19 State ex rel. Botkin v. Welsh, 251 N. W. 189 (S. D. 1933). 

20 State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933). 

21 State ex rel. Botkin v. Welsh, 251 N. W. 189, 203-04. The court might have 
rested its holding on the ground that a tax upon transactions not connected with a 
regular business was not within the scope of an occupation tax. McCoach v. 
Minehill & S. H. R. R., 228 U. S. 295 (1913) ; Norman v. Southwestern R. R., 42 
Ga. App. 812, 157 S. E. 531 (1931). The opinion, however, indicates that if such 
a tax were specifically imposed it would be invalid, relying on cases holding that a 
tax imposed upon a property right so fundamental as to include substantially all 
beneficial use is in substance a property tax. Dawson v. Kentucky Distilleries Co., 
255 U.S. 288 (1921); Johnston v. Macon, 62 Ga. 645 (1879) ; Thompson v. Mc- 
Leod, 112 Miss. 383, 73 So. 193 (1916). There is little agreement in the cases as to 
what rights are of this nature. See Notes (1921) 35 Harv. L. Rev. 70; (1926) 
26 Cor. L. Rev. 852. Massachusetts, with a narrow definition of privilege, is ap- 
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more than merely formal significance, and other statutes not expressly 
exempting incidental transactions ** may be similarly limited.”* 

A few of the statutes are not based upon the occupation-privilege 
theory. In form the Indiana law approaches an ordinary net income 
tax,?* and it may well be sustained upon the same grounds.”> And cer- 
tain of the retail enactments apparently tax the sales transaction as 
such.”* Since a tax of this sort may also be sustained as a valid excise,”’ 
choice of this legal theory is of importance only because it offers a more 
promising basis for taxing isolated transactions.”* 

A further constitutional problem is the validity of classification and 
exemptions. As to the former there would seem to be little difficulty 
once the statute is held to impose an excise, since “ discretion ” is per- 
mitted “ in the selection of subjects or the classification for taxation ’’.?® 





parently prepared to uphold a tax on any sale under a constitutional provision 
authorizing excises on commodities. Opinion of the Justices, 282 Mass. 619, 186 
N. E. 490 (1933). See also Opinion of the Justices, 84 N. H. 559, 149 Atl. 321 
(1930). 

22 Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. II, § 1g; Inu. Rev. Stat. (Smith- 
Hurd, 1933) c. 120, § 440; Micu. Comp. Laws (Supp. 1933) § 3663(1)br. The 
North Carolina statute levies the tax only upon “ merchants”, which seems to 
exclude incidental transactions. N. C. Cope Ann. (Michie, Supp. 1933) § 7880 
(156) e, g. 

23 The limitation is likely only if the tax is framed upon the occupation privi- 
lege theory. 

24 The statute declares the tax to be “ imposed upon the gross income”. Gross 
income is defined to include “receipts by reason of the investment of capital ”, 
omitting the additional “ of the business engaged in” contained in other statutes. 
The law also applies to income of nonresidents derived from sources within the 
state. Inp. Ann. Strat. (Baldwin, Supp. 1933) § 14416(1)f, (2), (3). The tax upon 
income of non-residents was also contained in the South Dakota statute. S. D. 
Laws 1933, Cc. 184, § 2. 

25 See Diefendorf v. Gallet, 51 Idaho 619, 10 Pac.(2d) 307 (1932); Hatties- 
burg Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4 (1921) ; O’Connell v. State 
Board of Equalization, 25 Pac.(2d) 114 (Mont. 1933); (1932) 46 Harv. L. Rev. 


39. 

26 Okla. Laws Spec. Sess. 1933, c. 66, §§ 1055, 1057d (tax upon the gross pro- 
ceeds of sales, the vendor to be agent of the state for collection) ; Utah Laws 1933, 
c. 63, as amended by Laws 2d Spec. Sess. 1933, c. 20, § 4 (tax declared to be upon 
sales). The California and New York laws place the tax upon persons for the 
privilege of selling, so that they might be construed as excises upon either the 
occupation or the sales transaction. Cal. Stat. 1933, c. 1020, §3; N. Y. Tax Law 
(1933) § 391. F 

27 Heriot v. Pensacola, 146 So. 654 (Fla. 1933); Opinion of the Justices, 282 
Mass. 619, 186 N. E. 490 (1933); cf. Knowlton v. Moore, 178 U. S. 41 (1900); 
Thomas v. United States, 192 U. S. 363 (1904) ; Bromley v. McCaughn, 280 U. S. 
124 (1929) ; Shanks v. Kentucky Independent Oil Co., 225 Ky. 303, 8 S. W.(2d) 383 
(1928). . 

28 These are taxable in Utah by administrative ruling. Sates Tax REGULATIONS 
(Utah Tax Comm., Sept., 1933) 3. On the validity of such inclusion see notes 21, 
27, supra; GENERAL SALES OR TURNOVER TAXATION, op. cit. supra note 5, at 74-75. 
For fiscal aspects see id. at 120-21. 

29 State Board v. Jackson, 283 U. S. 527, 537 (1931); Oliver Iron Mining Co. 
v. Lord, 262 U. S. 172 (1923); Knisely v. Cotterel, 196 Pa. 614, 46 Atl. 861 (1900) ; 
State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933) ; see 1 CooLEy, TAXATION 
8§ 349-54; 4 id. §§ 1681-84. 
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Sales by farmers *° and sales of products subject to other taxes,* 
especially gasoline, are the most common exemptions. A recent Illinois 
decision *? held both unconstitutional as denying equal protection and 
violating the requirement of uniformity. The court’s theory that the 
gasoline tax, in form on the purchasers, was not a valid ground for ex- 
emption of dealers from a tax in form on them is unsatisfactory, be- 
cause the economic burden of both levies tends to fall on the consumer.** 
There are strong economic, as well as political, reasons for exempting 
farmers, and the Washington court, presented with an agricultural ex- 
emption, refused to repeat the Illinois mistake.** Taxation with an eye 
to ability to pay and elimination of many small returns *° justify the 
deductions allowed in most of the enactments.*® New York and North 
Carolina exempt the staple foods ** on which persons of small means 
expend a large proportion of their incomes.** The principal objections 
to any exemptions are that they open the way for special favors to 
politically powerful classes, and increase the difficulties of administra- 
tion by requiring more complicated records and giving opportunities 
for evasion.*® 





80 Ga. Cope Ann. (Michie, Supp. 1930) § 993(325)c; Miss. Cope Ann. (Supp. 
1933) app. p. 504, § 4c; N. C. Cope Ann. (Michie, Supp. 1933) § 7880(156)f; 
Okla. Laws Spec. Sess. 1933, c. 66, § 1056; Pa. Stat. Ann. (Purdon, 1931) tit. 72, 
§ 3282(2) ; Wash. Laws 1933, c. 191, § 2(2)ba; W. Va. Cope (Michie, Supp. 1933) 
§ g60c, i. 

81 N. C. Cope Ann. (Michie, Supp. 1933) § 7880(156)f; Okla. Laws Spec. Sess. 
1933, c. 66, § 1056; Utah Laws 1933, c. 63, as amended by Laws 2d Spec. Sess. 
1933, C. 20, § 6. 

32 Winter v. Barrett, 352 Ill. 441, 186 N. E. 113 (1933), (1933) 47 Harv. L. 
Rev. 143. The statute held invalid was replaced by the one now in operation. See 
note 2, supra. 

83 See pp. 868-69, infra. 

84 State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933). Agricultural ex- 
emptions are frequently upheld. American Sugar Refining Co. v. Louisiana, 179 
U. S. 89 (1900) ; Davis & Co. v. Macon, 64 Ga. 128 (1879) ; Thompson v. Indiana 
County, 83 Pa. Super. Ct. 248 (1924). Most foreign sales taxes contain the same 
exemption. See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, 
at 47. 

35 See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, at 96 
et seg. The argument based on ability to pay applies only insofar as the persons 
on whom the tax originally falls are unable to shift the burden to others. See 
p. 866, infra. 

386 The exemption may take the form of a deduction from taxable gross re- 
ceipts. Ga. Cope Ann. (Michie, Supp. 1930) § 993(323) ($30,000) ; INp. ANN. Star. 
(Baldwin, Supp. 1933) § 14416(5) ($1000); Muss. Cope Ann. (Supp. 1933) app. 
p. 504, § 4ee($1200) ; N. Y. Tax Law (1933) $392 ($1250 per quarter). In West 
Virginia the deduction is from the tax due. W. Va. Cope (Michie, Supp. 1933) 
§ 961 ($25 for business and $6 and $4 for personal incomes). The Washington law 
requires no payment of less than $5, but payment in full if the tax exceeds that 
amount, thus eliminating all returns where the sum involved is insignificant. WaAsH. 
Rev. Stat. (Remington, 1933) § 8326(2)7; cf. N. Y. Tax Law (1933) § 392. 

87 N. Y. Tax Law (1933) §390b; N. C. Cope Ann. (Michie, Supp. 1933) 
§ 7880(156)f. 

88 See SALES TAXES: GENERAL, SELECTIVE, AND RETAIL, op. cit. supra note 5, 
at 45; GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, at 38-42. 

39 See id. at 46; BUEHLER, GENERAL SALES TAXATION 153 et seq. 
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Federal constitutional limitations necessitate a group of what might 
be termed involuntary exemptions. It is settled that the business of 
making interstate sales may not be taxed by a state,*° and that inclu- 
sion of receipts of such sales in the measure of a tax upon mercantile 
business is invalid.** Most of the laws provide for exemption of inter- 
state transactions by general provisions for eliminating from taxable 
gross receipts the proceeds of sales which are immune under the Federal 
Constitution.** Local extractive and manufacturing industry may, how- 
ever, be taxed, and the value of the products is held a proper measure, 
even though they are sold outside the state; ** the classified taxes, except 
in Indiana, so provide.** Such value will usually be the sale price less 
transport charges, and four laws allow deduction of freight charges paid 
on extrastate shipments.*® The South Dakota statute ** included the 
provision for taxability regardless of place of sale in the section relating 
to wholesalers, and the court in passing on the law held, in general 
terms, that the tax on sales in interstate commerce was invalid.*7 While 
the holding is probably required as to the mercantile business, it does 
not seem to have been necessary to strike down, as the court apparently 
did, the similar provisions as to manufacturers. It is, however, argu- 





40 Robbins v. Shelby County Taxing Dist., 120 U. S. 489 (1887); Asher v. 
Texas, 128 U. S. 129 (1888) ; Heyman v. Hays, 236 U. S. 178 (1915). 

41 Crew Levick Co. v. Pennsylvania, 245 U. S. 292 (1917) (foreign exports). 
Interstate sales are those involving an interstate shipment as part of the contract. 
Sales of goods which have come to rest within the state are taxable. Banker Bros. 
Co. v. Pennsylvania, 222 U. S. 210 (1911) ; Sonneborn Bros. v. Cureton, 262 U. S. 
506 (1923). The same rule should apply to sales of goods to be thereafter exported. 
Cf. Coe v. Errol, 116 U. S. 517 (1886); Federal Compress & Warehouse Co. v. 
McClean, 54 Sup. Ct. 267 (1934). But cf. A. G. Spalding & Bros. v. Edwards, 
262 U.S. 66 (1923). Only one state seems to have recognized the rule [Brown v. 
Maryland, 12 Wheat. 419 (U. S. 1827) ] that imports from foreign countries sold 
in the original packages can not be taxed. See Retam Sates Tax Act, RULES AND 
REGuLATions (Cal.), op. cit. supra note 12, at 9-10. 

42 Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. Il § 7 (specific interstate com- 
merce exception) ; Cal. Stat. 1933, c. 1020, §5a; Ga. Cope Ann. (Michie, Supp. 
1930) § 993(322) ; Int. Rev. Stat. (Smith-Hurd, 1933) c. 120, § 441 (specific excep- 
tion) ; Inp. Ann. Stat. (Baldwin, Supp. 1933) § 14416(6)a (specific exception) ; 
MicH. Comp. Laws (Supp. 1933) §$ 3663(4)b; Miss. Cope Ann. (Supp. 1933) 
app. p. 503, § 2k; N. Y. Tax Law (1933) §390b; Pa. Stat. ANN. (Purdon, 1931) 
tit. 72, § 3282(3) ; Utah Laws 1933, c. 63, as amended by Laws 2d Spec. Sess. 1933, 
c. 20, §6; Wasu. Rev. Stat. (Remington, 1933) § 8326(5) (specific exception). 

43 American Mfg. Co. v. St. Louis, 250 U. S. 459 (1919); Oliver Iron Mining 
Co. v. Lord, 262 U. S. 172 (1923); Hope Natural Gas Co. v. Hall, 274 U.S. 284 
(1927), aff’g 102 W. Va. 272, 135 S. E. 582 (1926); cf. Utah Power & Light Co. v. 
Pfost, 286 U. S. 165 (1932). 

44 Ariz. Laws ist Spec. Sess. 1933, c. 17, art. II, §§ 2c7, 3; Ga. Cope ANN. 
(Michie, Supp. 1930) § 993(318); Miss. Cope Ann. (Supp. 1933) app. Pp. 498-99, 
§§ 2a, 2b; S. D. Laws 1933, c. 184, § 2a, b, e; WasH. Rev. Stat. (Remington, 1933) 
§ 8326(2) 2a, b, 3; W. Va. Cope (Michie, Supp. 1933) § 960a, b. Where the products 
are shipped out without sale, provision is made for determining their value under 
administrative regulations. 

45 Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. II, §8 (includes all shipments) ; 
Inv. Ann. Strat. (Baldwin, Supp. 1933) §14416(1)f; Muss. Cope Ann. (Supp. 
1933) app. pp. 498-99 §§ 2a, 2b; S. D. Laws 1933, c. 184, § 1g. 

46 See note 44, supra. 

47 State ex rel, Botkin v. Welsh, 251 N. W. 189, 207-08 (S. D. 1933). 
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able that the practical result is not undesirable, since it makes compul- 
sory an exemption of exports, which many nations grant voluntarily in 
order not to handicap local industry.** Actually the competitive dis- 
advantage of a sales tax is probably overestimated, since the collection 
of an equal amount of revenue by any other taxes except those on net 
income will similiarly tend to increase costs of production,*® and the 
interference of the arbitrary immunity with free planning of a taxing 
policy is unfortunate. 

Most of the sales tax statutes also exempt sales to the Federal Gov- 
ernment or its agencies, and such an exemption will probably be allowed 
by administrative rulings under blanket exceptions of sales that cannot 
constitutionally be taxed.°° This exception is based upon two cases 
which held excises upon selected commodities unconstitutional as applied 
to sales to governmental agencies.*t Since the purpose and practical 
effect of a classified sales tax is to collect from successive transfers of 
an article the same sum which would result from a high rate upon the 
final sale, logical application of the rule would require exemption at all 
stages, a result obviously unattainable, since the fact that a commodity 
is ultimately to be sold to a government cannot be ascertained in ad- 
vance.°? Furthermore, the tax is a burden on a purchasing government 
only if it is shifted from the dealer to the consumer by a proportional in- 
crease in the price of all commodities, a very questionable assumption.” 

The related problem of taxability of sales to the taxing state or its 
subdivisions involves only construction of the statutes. Unless spe- 
cifically excepted,** such sales should be included in the measure of the 





48 See BUEHLER, GENERAL SALES TAXATION 153; GENERAL SALES OR TURNOVER 
TAXATION, op. cit. supra note 5, at 129 et seq. 

49 See id. at 30-33; BUEHLER, GENERAL SALES TAXATION 188. 

50 Sales to the federal government specifically excepted: Ariz. Laws 1st Spec. 
Sess. 1933, c. 17, art. II, § 7; Inv. Ann. Strat. (Baldwin, Supp. 1933) § 14416(6)c; 
Micx. Comp. Laws (Supp. 1933) § 3663(4)b; Miss. Cope Ann. (Supp. 1933) app. 
p. 503, § 2k; N. C. Cope Ann. (Michie, Supp. 1933) § 7880(156)f; Pa. Stat. ANN. 
(Purdon, 1931) tit. 72, § 3282(3); Utah Laws 1933, c. 63, as amended by Laws 
2d Spec. Sess. 1933, c. 20, § 6; WasH. Rev. Stat. (Remington, 1933) § 8326(5). For 
the general exception sections see note 42, supra. The exception has been allowed 
in some states by administrative ruling. See RuLtEs AND REGULATIONS RELATING 
TO THE RETAILERS’ OccuPATION Tax Act (Ill.), op. cit. supra note 12, at 32; SALES 
Tax LAw AND RULES AND REGULATIONS (Okla. Tax. Comm., 1933) 16. 

5i Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218 (1928) (state tax 
of x cent per gallon for privilege of selling gasoline); Indian Motocycle Co. v. 
United States, 283 U.S. 570 (1931) (federal excise upon sale of motorcycle to 
municipality). The doctrine applies only to true agencies of the government. 
People v. Standard Oil Co., 22 Pac.(2d) 2 (Cal. 1933), rev’d on other grounds, 54 
Sup. Ct. 381 (1934); Thirty-first Infantry Post Exchange v. Posadas, 54 Phil. 866 
(1930) ; cf. Railroad Co. v. Peniston, 18 Wall. 5 (U. S. 1873) ; Gromer v. Standard 
Dredging Co., 224 U. S. 362 (1912). 

52 Language in the Indian Motocycle case indicates that a tax expressed to 
be upon manufacturing would be valid. See 283 U. S. at 574-75. The strong 
dissent in both cases gives some hope for a different ruling if the question arises 
under a general sales tax. See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra 
note 5, at 51. 53 The problem is discussed at pp. 868-69, infra. 

54 Micu. Comp. Laws (Supp. 1933) § 3663(4)b; Miss. Cope Ann. (Supp. 
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tax,°° since the argument for immunity must depend upon the same 
assumption of shifting, and since the circuity of collecting from the tax- 
ing government is probably less wasteful than the introduction of 
further administrative complication in enforcement.°® Whether a po- 
litical subdivision engaging in business should be required to pay the 
tax is open to more question. The Utah and Washington statutes cover 
municipally operated utilities; those of Mississippi, Oklahoma, and West 
Virginia do not.** Whether the tax is entirely passed on to the con- 
sumer or partially absorbed, the wisdom of granting an artificial ad- 
vantage over private competitors is doubtful.** 

Certain provisions of the classified sales tax laws present an interest- 
ing attempt to deal with one of the chief objections to this type of levy. 
Since each sale of an article in the course of its preparation and distribu- 
tion is subject to a tax, goods which undergo several processes in the 
hands of one owner are less burdened than those undergoing the same 
processes in the hands of independent business men, and the practical 
effect is to encourage integration.*® Four of the statutes define “ busi- 
ness ” as including sub-activities producing marketable commodities 
used or consumed in the main business, each of which sub-activities is 
taxable in the class in which it falls.°° The statutes also contain specific 
provision that those engaged in extractive industry or manufacture, and 
selling the products at retail, shall be taxable at the higher retail rate.** 





1933) app. p. 503, § 2k; N. Y. Tax Law (1933) § 390b; N. C. Cope Ann. (Michie, 
Supp. 1933) § 7880(156)f; Utah Laws 1933, c. 63, as amended by Laws 2d Spec. 
Sess. 1933, c. 20, §6; WasH. Rev. Stat. (Remington, 1933) § 8326(s5). 

55 The statutes have been so construed by taxing officials in two states. See 
Sates Tax LAw AND RULES AND REGULATIONS, (Okla.) op. cit. supra note 50, at 
17; KING, op. cit. supra note 10, at 4. As regards other excises a number of’ cases 
have held that political subdivisions are taxable. Independent School Dist. v. 
Pfost, 51 Idaho 240, 4 Pac.(2d) 893 (1931); State v. Monroe, 177 La. 983, 149 
So. 541 (1933); Portland v. Kozer, 108 Ore. 375, 217 Pac. 833 (1923). Contra: 
People v. Denver, 84 Colo. 576, 272 Pac. 629 (1928). 

56 See note 35, supra. 

57 Utah Laws 1933, c. 63, as amended by Laws 2d Spec. Sess. 1933, c. 20, § 4b; 
Wasa. Rev. Stat. (Remington, 1933) § 8326(2)2e; Miss. Cope Ann. (Supp. 1933) 
app. p. 501, § 2d; Okla. Laws Spec. Sess. 1933, c. 66, § 1056; W. Va. Cope (Michie, 
Supp. 1933) § 960d. In the absence of express statutory provision the cases are 
conflicting. Compare Idaho Falls v. Pfost, 23 Pac.(2d) 245 (Idaho 1933), with 
the cases in note 55, supra. Sales by the federal government in any proprietary 
capacity are probably taxable. Cf. South Carolina v. United States, 199 U. S. 437 
(1905), Note (1933) 47 Harv. L. Rev. 321. 

58 See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, at 50-51. 

59 See id. at 23-29; BUEHLER, GENERAL SALES TAXATION 203 et seq. 

60 Ga. CopE ANN. (Michie, Supp. 1930) § 993 (316) ; Miss. Cope Ann. (Supp. 
1933) app. p. 498, §1; WasH. Rev. Stat. (Remington, 1933) § 8326(1)7; W. Va. 
CopE (Michie, Supp. 1933) § 959 (“the production of raw materials or manufac- 
tured products . . . used or consumed in the main business shall be deemed business 
engaged in taxable in the class in which it falls”). 

61 Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. II, §5; Miss. Cope Ann. (Supp. 
1933) app. p. 502, § 2g; WasH. Rev. Stat. (Remington, 1933) § 8326(2)6; W. Va. 
Cope (Michie, Supp. 1933) § 960i. While it is not entirely clear from the wording 
whether the retail rate is in lieu of or in addition to the production tax, the latter 
construction is the more reasonable, especially for those statutes taxing sub- 
activities. 
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Sections of the Mississippi statute have the effect of exempting from the 
tax on natural resources those subject to the manufacturers’ tax, but 
applying it to those shipped out of the state or consumed without proc- 
essing.°? A tax on the fair value of natural resources produced by a 
manufacturer and used in his business is provided for in the West Vir- 
ginia and Washington laws; the latter statute in addition requires any 
person exercising two or more taxable functions to make returns on 
account of the functions engaged in, the gross proceeds to be determined 
in accord with rules prescribed by the taxing officials.°* The object of 
all the provisions is to secure some degree of uniformity in the burden 
on similar articles. Desirable as such a result may be, the administrative 
difficulty of defining separate stages of a single business, and determin- 
ing fair values at each stage may be so great as to render successful 
collection impossible.** The principal advantage of the retail sales tax 
is the avoidance of such difficulties. 

A more fundamental economic problem is the ultimate incidence of 
the tax. Legislative provision, confined to the retail enactments, indi- 
cates an intention that the burdens shall be shifted to consumers. Under 
most of the statutes dealers may not advertise that they absorb the tax.” 
Two states allow administrative officials to make rules for passing on 
the burden and definitely state that this shall be done as far as possible.® 
Utah “ allows ” its tax to be collected from consumers, but requires any 
excess obtained to be paid over to the state.** The New York and Cali- 
fornia enactments provide that the amount of the levy may be added 
to the price of goods contracted for before the effective date of the 
statute.** This last provision is open to the objection that it impairs the 
obligation of contracts if the tax is construed as one upon the dealers, 





62 Miss. Cope ANN. (Supp. 1933) app. p. 502-03, § 2g-h. 
63 W. Va. Cope (Michie, Supp. 1933) 960i; WasH. Rev. Star. (Remington, 
1933) 8326(2)4, 5. Cf. Bank of Nova Scotia v. The King, [1930] 1 D. L. R. 721 
(1929); The King v. Fraser Cos. Ltd., [1931] 4 D. L. R. 145 (construing similar 
provisions of the Canadian sales tax). Most of the laws also provide for de- 
termining, under administrative regulations, the fair value of products transferred 
between affiliated corporations at prices which do not conform to actual values. 
Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. II, §4; Ga. Cope Ann. (Michie, Supp. 
1930) $993 (318); Miss. Cope Ann. (Supp. 1933) app. p. 499, § 2b; Wasu. Rev. 
Stat. (Remington, 1933) § 8326(2)3; W. Va. Cope (Michie, Supp. 1933) § 96ob. 
Cf. Attorney General of Canada v. Coleman Products Co., [1929] 1 D. L. R. 658. 

64 See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, at 26-29; 
BUEHLER, GENERAL SALES TAXATION 209-11. 

65 Cal. Stat. 1933, c. 1020, §8; Micu. Comp. Laws (Supp. 1933) § 3663(23); 
N. Y. Tax Law (1933) § 391; N. C. Cope Ann. (Michie, Supp. 1933) § 7880(156)b; 
Okla. Laws Spec. Sess. 1933, c. 66, § 1055. 

66 Cal. Stat. 1933, c. 1020, §§ 84, 9; N. C. Cope Ann. (Michie, Supp. 1933) 
§ 7880(156)b. cc. 

87 Utah Laws 1933, c. 63, as amended by Laws 2d Spec. Sess. 1933, ¢. 20, § 5. 

68 Cal. Stat. 1933, c. 1020, § 4; N. Y. Tax Law (1933) § 3901. , 

6° Cf. State Tax on Foreign Held Bonds, 15 Wall. 300 (U.S. 1873); Detroit, 
G. H. & M. Ry. v. Fuller, 205 Fed. 86 (E. D. Mich. 1913); Detroit v. Board of 
Assessors, 91 Mich. 78, 51 N. W. 787 (1892). Such a provision is, however, ap- 
parently within the power of Congress. Ammidown v. Freeland, 101 Mass. 303 
(1869) ; La Insular v. Machuca Go-Tauco, 39 Phil. 567 (1919). 
























1934] LEGISLATION 869 


and insofar as this and the other provisions in question may be con- 
sidered by the courts to affect the legal character of the tax, they create 
a possible threat to the validity of the laws. As a matter of economics 
their futility is fairly clear. In the long run a sales tax is probably 
shifted to the consumer, but during the period when supply is being 
adjusted to changes in demand it must be in part absorbed.” In prac- 
tice the business man will treat the levy as an added cost of operation 
and distribute it over his sales as he would any other cost, increasing 
by more than the amount of the tax prices of goods demand for which 
will be least affected, and leaving other prices unchanged. Require- 
ments that the exact percentage of the imposition must be added to the 
price of each commodity are avoided simply enough by changing the 
base price." The most thorough supervision of all business records 
could not detect such expedients. 

Treatment of other problems of sales taxes cannot be undertaken 
here.** The administrative provisions of the statutes are much alike, 
requiring periodical returns and payments by dealers, providing for 
arbitrary assessments by the tax officials on failure to report, and allow- 
ing suits to collect taxes and injunctions against the conduct of de- 
linquent businesses.”* Important is the almost universal provision for 
lapsing of the statutes within two or three years; “* resort to this form 
of taxation is intended as a temporary expedient which may be justified 
if it is the only method of avoiding governmental bankruptcy.”* The 





70 See Sates TAXES: GENERAL, SELECTIVE AND RETAIL, Op. cit. supra note 5, at 
34-44; BUEHLER, GENERAL SALES TAXATION 173-95. Shifting the tax unequally is 
specifically permitted in North Carolina, and apparently was forbidden in Penn- 
sylvania. N.C. Cope Ann. (Michie, Supp. 1933) § 7880(156)cc; Pa. Stat. ANN. 
(Purdon, 1931) tit. 72, §3282(21). Elasticity of demand is probably the prin- 
cipal factor influencing shifting, but certain low-priced articles cannot carry the 
tax because fractions of a cent are involved. Because of the traditional prices of 
such commodities as magazines the tax can be passed on only by reduction of 
the quantity or quality of the product. See BUEHLER, op. cit. supra, at 184-86, 
192. 

71 The novel provisions of the South Dakota statute for deduction of the tax 
from the price paid for goods, and payment to the state by the purchaser do not 
avoid the difficulty, for the seller will fix his prices with this in mind. S. D. Laws 
1933, C. 184, § 7. 

72 The problems involved are revealed in the regulations of the various tax 
commissions. See notes 10, 12, 28, 50, supra. For theoretical discussion see Grn- 
ERAL SALES OR TURNOVER TAXATION, OP. cit. supra note 5, at 81 et seg.; BUEHLER, 
GENERAL SALES TAXATION 148 ef seq. 

73 See the provisions of the various statutes cited in note 2, supra. 

74 Ariz. Laws 1st Spec. Sess. 1933, c. 17, art. III, § 4 (Mar. 1, 1935); Cal. Stat. 
1933, C. 1020, § 3 (reduced to 2% on June 30, 1935); Iv. Rev. Stat. (Smith-Hurd 
1933) c. 120, § 441 (July 1, 1935) ; Miss. Cope Ann. (Supp. 1933) app. p. 514, § 23 
(June 30, 1934); N. Y. Tax Law (1933) § 391 (June 30, 1934); N. C. Cope Ann. 
(Michie, Supp. 1933) § 7880(156)b (June 30, 1935) ; Okla. Laws Spec. Sess. 1933, c. 
66, § 1067 (July 1, 1935); S. D. Laws 1933, c. 184, § 21 (June 30, 1935); WaAsH. 
Rev. Stat. (Remington, 1933) § 8326(2) 2 (July 31, 1935). The Georgia and Penn- 
sylvania laws have already lapsed. See note 2, supra. 

75 Objections. to the use of this tax even as an emergency measure are that 
both its imposition and removal disorganize business, and that the usually intended 
shifting of the tax is more difficult in times of commercial stagnation. See Shoup, 
The Rush Toward a Sales Tax (1933) 22 Nat. Mun. REv. 172, 173. 
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danger is that abandonment of a fertile source of revenue may exceed 
the powers of legislative self-denial,’* and that this type of imposition, 
with its heavily regressive features,“7 may remain as a permanent addi- 
tion to the fiscal system.’® 





RECENT CASES 


BANKRUPTCY — EFFECT OF DISCHARGE — POWER OF STATE TO SUSPEND 
AUTOMOBILE LICENSE FOR FAILURE TO Pay DISCHARGED JUDGMENT. — A judg- 
ment had been recovered against the plaintiff for personal injuries arising out 
of his negligent operation of an automobile. A state statute provided that in 
such event “the operator’s license and all of the registration certificates 

. Shall be suspended . . . and shall not be renewed . . . until such judg- 
ment or judgments are satisfied or discharged, except by a discharge in bank- 
ruptcy . . . and until said person gives proof of his ability to respond in 
damages . . . for future accidents... .” N. Y. VeH. & Tr. Law (1929) 
§ 94. Subsequently the plaintiff was adjudicated a bankrupt, filed schedules 
in which the judgment was listed as a liability, and was granted a discharge. 
His tender of a liability insurance policy to the commission was rejected on 
the ground that the judgment had not been paid. He then applied for an 
injunction in the federal court to enjoin suspension of his license on the ground 
that the statute was invalid in that it denied to him the full effect of his dis- 
charge. Held, that the statute was valid. Application for preliminary injunc- 
tion denied. Munz v. Harnett, S. D. N. Y., Dec. 20, 1933. 

The court refused to follow a recent decision in which the present statute 
was held invalid for the reason advanced by the present plaintiff. Jn re 
Perkins, 3 F. Supp. 697 (N. D. N. Y. 1933), (1933) 43 YALE L. J. 344. 
Emphasis was placed in that case upon its being a suit to enjoin a creditor 
from filing a copy of his judgment to invoke the statute and not a proceeding 
against state officials. This distinction seems unsubstantial, for if the legis- 
lature has validly forbidden the bankrupt to drive until his outstanding tort 
judgments are satisfied, it is difficult to recognize in him a right to have the 
facts withheld from the proper authorities. But see (1933) 43 YALE L. J. 
344, 347. The financial responsibility statutes of other states do not continue 
the suspension of driving privileges after a judgment has been discharged in 
bankruptcy. See, e.g., Cat. GEN. Laws (Deering, 1931) act 5128, § 73(g); 
Iowa Cope (1931) § 5079-c4. The refusal to give effect to a discharge can- 
not be deemed essential to keep the financially irresponsible off the road in 
view of the further New York requirement of security to insure satisfaction of 
future claims. Cf. N.Y. Vex. & Tr. Law (1929) § 94-b. And whether a state 
by withholding the privilege of using its highways may induce a bankrupt to 
provide compensation to the victims of his past negligence is a question for 





76 Experience in other countries demonstrates the difficulty of abandoning the 
tax. See ibid.; BUEHLER, GENERAL SALES TAXATION 130. 

77 See note 38, supra. 

78 The theory that all persons should make some contribution to the govern- 
ment in order to develop a sense of political responsibility furnishes an argument 
in favor of including the sales tax in a fiscal system otherwise progressive, but the 
fact that the consumer is often unconscious of his payment greatly weakens such 
force as it possesses. As a substitute for a levy on incomes the sales tax is socially 
unwise. See GENERAL SALES OR TURNOVER TAXATION, Op. cit. supra note 5, at 


42-44. 
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which relevant authorities are lacking. The Bankruptcy Act does not in terms 
forbid a state to attach significance to a discharged claim. It has been said 
that the discharge does not extinguish a claim for all purposes, but merely bars 
civil remedies for collection. See Lambert v. Schmalz, 118 Cal. 33, 35, 50 
Pac. 13 (1897); GILBERT’s COLLIER ON BANKRUPTCY (2d ed. 1931) 439. But 
cf. In re Hicks, 133 Fed. 739 (N. D. N. Y. 1905); Rosebud Shops, Inc. v. 
Kipnis, 139 Misc. 861, 249 N. Y. Supp. 474 (1931). And under the instant 
statute the bankrupt has the choice of withholding payment by foregoing the 
privilege of driving. Even though it is clear that the statute brings strong 
pressure to bear, yet it is still possible for him to engage in economic activity 
without fear of creditors and the primary policy of the discharge, the promo- 
tion of initiative through removal of the threat of compulsory collection of 
debts, is therefore not defeated. Cf. Barton Bros. v. Texas Produce Co., 
136 Fed. 355, 357 (C. C. A. 8th, 1905); Hardie v. Swafford Bros. Co., 165 
Fed. 588, 591 (C. C. A. 5th, 1908). Nor does the statute seem unduly harsh 
even upon those who depend upon the use of the roads for their livelihood, 
for the motorist may prevent the loss of his privileges by insuring himself 
against liability. And since he may be compelled to do so by express legisla- 
tive mandate, there is still less reason for overthrowing what is considered 
by some a more satisfactory method of assuring financial responsibility. Cf. 
Ex parte Poresky, 290 U. S. 30 (1933); Lilly, Compensation for Automobile 
Accidents: A Symposium (1932) 32 Cou. L. Rev. 785,812. The instant hold- 
ing accords with recent suggestions that the liberality with which discharges 
are now granted requires reconsideration, particularly with regard to auto- 
mobile judgments. Cf. Radin, Discharge in Bankruptcy (1931) 9 N. Y. 
U. L. Q. Rev. 39; Douglas, Some Functional Aspects of Bankruptcy (1932) 


41 YALE L. J. 329, 343. 


BANKS AND BANKING — COLLECTIONS — EFFECT OF WITHDRAWAL FROM 
Matt or LETTER ANNOUNCING PAYMENT. — In the usual course of business, a 
collecting bank sent checks to the drawee for credit. The drawee held the 
checks until the afternoon, when they were entered on the check journal. 
That evening a letter was mailed to the correspondent bank, advising it that 
the check was credited to its account, but the check was not debited to the 
customer nor stamped “ paid ”, this being left until the next morning as usual. 
Learning of the drawer’s threatened insolvency, the drawee withdrew the let- 
ter from the mails. The collecting bank sued the drawee for the proceeds of 
the checks. A judgment on a verdict for the defendant in the lower court 
was reversed by the appellate court and the defendant appealed. Held, that 
since the only act that would indicate acceptance or payment of the check was 
the mailing of the letter, and since it was withdrawn from the mails, there was 
no irrevocable payment or acceptance. Judgment of the lower court affirmed. 
Guardian Nat. Bank v. Huntington County State Bank, 187 N. E. 338 (Ind. 
1933). 

The court reasoned that the change in postal regulations which allowed the 
sender to withdraw his letter from the mails made the postal department his 
agent, and the rule no longer applied that where an acceptance by mail was 
authorized the mere mailing of it completed the contract. The logic of that 
rule has been questioned by commentators. See LANGDELL, SUMMARY OF THE 
Law or Contracts (1880) §§ 14-16; 1 WILLIsTon, Contracts (1920) § 81. 
However, it has been almost universally adopted. Adams v. Lindsell, 1 B. & 
Ald. 681 (1818); Watkins Co. v. Hill, 214 Ala. 507, 108 So. 244 (1926); see 
1 Wiiiiston, Contracts §81. Contra: McCulloch v. Eagle Ins. Co., 
1 Pick. 278 (Mass. 1822). But cf. Brauer v. Shaw, 168 Mass. 198, 46 N. E. 
617 (1897). An English court has indicated that the power to withdraw 
letters from the mails in the country where the letter was sent made a delivery 
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ineffective until the letter was received. Ex parte Cote, L. R. 9 Ch. App. 27 
(1873). But cf. Kleinwort, Sons & Co. v. Comptoir Nat. D’Escompte de 
Paris, [1894] 2 Q. B. 157. And the Tennessee court refused to follow the 
orthodox rule in a case similar to that at bar, indicating that it would confine 
its decision to negotiable instruments. Trader’s Nat. Bank v. First Nat. Bank, 
142 Tenn. 229, 217 S. W. 977 (1920). But even if the power to withdraw 
calls for treating the postal authorities as agents of the sender, the cases ex- 
tending the rule of Adams v. Lindsell to acceptances by wire indicate that 
control over the agent is not the determining factor. Cf. Trevor v. Wood, 
36 N. Y. 307 (1867); Barnum Iron Works v. Prescott Construction Co., 86 
W. Va. 173, 102 S. E. 860 (1920). The instant decision, attacking as it does 
a crystallized rule of contract law, may seriously affect mercantile transac- 
tions. See 1 WILLIsToN, ConTRAcTs § 86. Indiana has previously been com- 
mitted to the majority view. Kentucky Ins. Co. v. Jenks, 5 Ind. 96 (1854). 
Even if the court’s decision were sound in the case of contracts, it may well 
be inapplicable in a case such as the present where only the transfer of credit 
is requested. Whether payment has occurred is a question of fact, and the 
sending or even the receipt of notice is only one of the indications of that 
fact. Cf. Baldwin’s Bank of Penn Yan v. Smith, 215 N. Y. 76, 109 N. E. 
138 (1915). But cf. Steinhart v. Nat. Bank, 94 Cal. 362, 29 Pac. 717 (1892). 
Acts apparently more ambiguous than those in the instant case have been held 
to indicate payment. Cf. Nineteenth Ward Bank v. First Nat. Bank of So. 
Weymouth, 184 Mass. 49, 67 N. E. 670 (1903); Oddie v. Nat. City Bank of 
N. Y., 45 N. Y. 735 (1871). Treating the checks in the normal manner, and 
particularly entering them in the check journal, may be significant. Cf. Oddie 
v. Nat. City Bank of N. Y., supra. At least one other court has held that the 
withdrawal of a letter from the mails, in similar circumstances, would not 
negative payment. Canterbury v. First Nat. Bank of Sparta, 91 Wis. 53, 64 
N. W. 311 (1895). And others have held that the credit was established when 
the letter was mailed, although a telegraph message, denying credit, reached 
the correspondent first. Cohen v. First Nat. Bank of Nogales, 22 Ariz. 394, 
198 Pac. 122 (1921); Gregg v. Bi-Metallic Bank, 14 Colo. App. 251, 59 Pac. 
852 (1900). But the Tennessee court has held in accord with the instant de- 
cision. Trader’s Nat. Bank v. First Nat. Bank, supra. 


ConF ict or Laws — SITUS oF BANK ACCOUNT FOR PURPOSE OF STATUTORY 
EscHEeAT. — The deceased died intestate and without heirs at his domicil in 
Alaska. A deposit which he had in a Washington bank was collected and held 
by an ancillary administrator. The state claimed this sum under a statute 
providing that “‘ Whenever any person possessed of any property within this 
state shall die intestate leaving no heirs, such property shall escheat to, and 
the title thereto immediately vest in the state of Washington.” Wasu. REv. 
Stat. (Remington, 1932) § 1356. From a judgment for the administrator 
the state appealed. Held, that since the situs of the property was at the domi- 
cil of its owner, it was not subject to escheat as “ property within this state ”. 
Judgment affirmed. Jn re Lyons’ Estate, 26 Pac.(2d) 615 (Wash. 1933). 

The decision is apparently the first to pass upon the question of the situs 
of intangibles in the interpretation of an escheat statute. While in a realistic 
sense a mere chose in action has no situs, the courts have found it desirable 
in various situations to assign to it an arbitrary location. Cf. Beale, The 
Exercise of Jurisdiction in Rem to Compel Payment of a Debt (1913) 27 
Harv. L. Rev. 107, 113. Thus, for purposes of garnishment a debt exists 
wherever there is jurisdiction over the debtor-garnishee. Harris v. Balk, 
198 U. S. 215 (1905); cf. Chicago, R. I. & Pac. Ry., 174 U. S. 710 (1899). 
And, as appears in the present case, there is a situs at the domicil of the 
debtor which is sufficient to support the appointment of an administrator. 
















Gregory v. Lansing, 115 Minn. 73, 131 N. W. 1010 (1911); cf. Stel/ v. Williams, 
233 Ky. 441, 26 S. W.(2d) 8 (1930); see Carpenter, Jurisdiction over Debts 
for the Purpose of Administration, Garnishment, and Taxation (1918) 31 
Harv. L. REv. 905, 908. But for the purposes of taxation by the states the 
Supreme Court has held that a chose in action, unless it has acquired a 
“business situs” elsewhere, is located only at the domicil of the creditor; 
and the present case is decided on this authority. Farmers Loan & Trust 
Co. v. Minnesota, 280 U. S. 204 (1930);. cf. Beidler v. South Carolina Tax 
Comm., 282 U.S. 1 (1930). Apparently these rulings rest more on the policy 
against double taxation by the states than on any theory that this meaning of 
situs determines the power of a state over assets. Cf. Burnet v. Brooks, 288 
U. S. 378 (1933), Note (1933) 47 Harv. L. REv. 307; see Baldwin v. Mis- 
souri, 281 U. S. 586, 596 (1930); Lowndes, Spurious Conceptions of the 
Constitutional Law of Taxation (1934) 47 Harv. L. REv. 628, 630, 639. A 
statute expressly providing for escheat of long-unclaimed deposits has been 
held to be valid without reference to the fact that some of the depositors 
might have been domiciled in other states. Security Savings Bank v. Cali- 
fornia, 263 U. S. 282 (1923). Insofar as a physical location is to be ascribed 
to a bank account, the important element would seem to be control over the 
bank, since it is at its location that the claim is most readily reduced to posses- 
sion. See Carpenter, supra, at 913. But see Beale, supra, at 114. Yet the 
decision might be supported as a strict interpretation of a statute in deroga- 
tion of the common-law rule that the law of the decedent’s domicil governs 
the distribution of personalty. Cf. Craig v. Craig, 140 Md. 322, 117 Atl. 756 
(1922); Matter of Barton’s Estate, 196 Cal. 508, 238 Pac. 681 (1925). 


CONTRACTS — OFFER AND ACCEPTANCE — PART PERFORMANCE AS ACCEPT- 
ANCE OF OFFER. — The plaintiff obtained from the bankrupt an order for 
advertisements of merchandise sold at the bankrupt’s store. The order called 
for “ 160,000 copies . . . divided into eight issues of 20,000 per issue ”, one 
issue for each of eight named months commencing in February, 1932. The 
price was stated to be “ $940 per issue . . . $7,520 complete for eight issues ”. 
Under “ remarks” was a statement that such items as artwork and copy 
were “subject to okay before each issue goes to press”. The first 20,000 
copies, dated March, 1932, were delivered on April 1st, more than one month 
after the date specified by the contract. Bankruptcy occurring on April 12th, 
no further advertisements were printed. The plaintiff filed a claim which 
included loss of profits on the seven remaining issues. The referee found 
that the plaintiff had not accepted the offer, and disallowed the claim for loss 
of profits. The defendant appealed from a judgment of the district court 
reversing the referee’s decision. Held, that since the order was for 160,000 
copies and “ part of the consideration having been furnished, there was an 
acceptance of the order”. Judgment affirmed. Hollidge v. Gussow, Kahn 
& Co., Inc., 67 F.(2d) 459 (C.C. A. 1st, 1933). 

Although the court intimated that both parties were bound, it purported 
to base its decision upon § 45 of the Contracts Restatement, which provides 
that if an offer for a unilateral contract is made, part performance by the 
offeree binds the offeror to a contract, the duty of immediate performance of 
which is conditional on entire performance by the offeree. See ConTRActTs 
RESTATEMENT (1932) § 45. Whether the theory of the decision is accept- 
ance of an offer for a bilateral contract through part performance, or whether 
the holding rests upon the policy for protecting one who partly performs in 
reliance upon an offer for a unilateral contract, is thus not made clear. The 
latter theory, however, seems inapplicable, since it is highly probable that the 
present offer was not for a single unilateral contract. In analogous cases 
orders authorizing the insertion in newspapers of advertisements over a period 
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of time have been held in effect to be offers for a series of unilateral contracts. 
Butchers’ Advocate Co. v. Berkof, 94 Misc. 299, 158 N. Y. Supp. 160 (1916); 
White v. Allen Kingston Motor Car Co., 69 Misc. 627, 126 N. Y. Supp. 150 
(1910); cf. All Church Press, Inc. v. Harris Advertising Agency, 36 Ga. App. 
616, 138 S. E. 85 (1927). Under such an interpretation the offeror may 
revoke the offers for the unperformed instalments even though the offeree may 
have incurred a detriment in preparing to perform. Cf. Johnson v. Brecken- 
ridge-Stephens Title Co., 241 S. W. 195 (Tex. Civ. App. 1922); Railroad 
Service & Advertising Co. v. Lazell, Perfumer, 200 App. Div. 536, 192 N. Y. 
Supp. 686 (1922); Offord v. Davies, 12 C. B. (N.S.) 748 (1862); see Con- 
TRACTS RESTATEMENT § 44. To mitigate the severity on the offeree of such a 
result some courts tend to interpret ambiguous offers as being for bilateral 
contracts. Cf. Wood v. Duff-Gordon, 222 N. Y. 88, 118 N. E. 214 (1917); 
O’Bryan v. Mengel Co., 224 Ky. 284, 6 S. W.(2d) 249 (1928); Contracts 
RESTATEMENT § 31. From this starting point, part performance in advertis- 
ing cases has been held to render the entire agreement mutually binding. 
Post v. Albert Frank & Co., 75 Misc. 130, 132 N. Y. Supp. 807 (1912); North 
Side News Co. v. Cypres, 75 Misc. 129, 132 N. Y. Supp. 806 (1912). This 
result may be supported on the theory that the assent of the offeree to be 
bound to the entire agreement may be indicated by acts as well as by words. 
Retailers Service Bureau v. Newman, Frierson & McEver Co., 40 Ga. App. 
185, 149 S. E. 89 (1929); see 1 WILLISTON, CONTRACTS (1920) § go; cf. 
Edwards v. Roberts, 209 S. W. 247 (Tex. Civ. App. 1919). But cf. White v. 
Corlies, 46 N. Y. 467 (1871). The instant decision, however, goes further, 
in that the part performance was late and thereby not in conformity with the 
terms of the offer. But since the order was solicited by the offeree, mere 
commencement of performance on his part might have been at that time a 
sufficient indication of assent. Cf. Los Angeles Traction Co. v. Wilshire, 135 
Cal. 654, 67 Pac. 1086 (1902); American Automobile Co. v. Perkins, 83 
Conn. 520, 77 Atl. 954 (1910); Dickinson v. Hooker Co., 23 Ohio App. 230, 
155 N. E. 573 (1926). But cf. Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 
669 (1890). To hold that the part performance itself, though late, con- 
stituted an acceptance on the theory that the defendant waived its lateness 
would raise a difficulty as to the terms of the contract thus consummated. 
Time for performance having passed as to two instalments, the contract 
could no longer be performed according to the terms of the offer. The con- 
tract would thus have to be made over to provide either for seven instalments 
in the six months, or for a December instalment although the contract called 
for no instalment after November. The court did not consider this question 
because the defendant’s bankruptcy apparently made it unnecessary, but it 
could be argued that the contract was for the remaining six instalments which 
could still be performed at the time specified, and hence that the recovery 
should be for the loss of profits on only six instalments instead of the seven 
allowed by the court. 


CoNTRIBUTORY NEGLIGENCE — NEGLIGENCE OF CUSTODIAN AS IMPUTED TO 
CuILp. — The plaintiff’s intestate, a child three years old, while riding with 
the consent of her mother in a truck driven by her uncle, was killed in a 
collision with a truck operated by the defendant company. The lower court 
allowed recovery against both her uncle and the company. From an affirm- 
ance in the Appellate Division, the company appealed on the ground that 
the negligence of the child’s custodian should be imputed to the infant. Held, 
that since the child exercised the reasonable care of an adult, imputed 
negligence was inapplicable. Judgment affirmed. Kupchinsky v. Vacuum 
Oil Co., 263 N. Y. 128, 188 N. E. 278 (1933). 

To determine the applicability of imputed negligence by the infant’s con- 
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formance with the standard of care for an adult seems illogical. Cf. Dela- 
ware L. & W.R. R. v. Devore, 114 Fed. 155 (C. C. A. 2d, 1902); Kyne v. 
Wilmington & N. R. R., 8 Houst. 185, 14 Atl. 922 (Del. 1888); Morrison v. 
Erie Ry., 56 N. Y. 302 (1874). But cf. Note (1921) 15 A. L. R. 414, 423. 
In the decisions cited by the court to support this refinement, the child’s con- 
duct in accordance with the standard of care required of an adult rendered 
the parent’s negligence in allowing the child to go out alone inoperative and, 
therefore, not a proximate cause of the accident. Jhl v. Forty-Second St. & 
Grand St. Ferry R. R., 47 N. Y. 317 (1872); McGarry v. Loomis, 63 N. Y. 
104 (1875); Cumming v. Brooklyn City R. R., 104 N. Y. 669, 10 N. E. 855 
(1887). In the presert case the negligence of the custodian, as driver, clearly 
contributed to the injury. The Appellate Division, perhaps to avoid this 
difficulty, preferred to rest its decision on the ground that the driving of the 
truck was separable from the care of the child so that negligence as to the 
former did not involve the latter. Kupchinsky v. Vacuum Oil Co., 238 App. 
Div. 457, 255 N. Y. Supp. 186 (1933); cf. Hennessey v. Brooklyn City R. R., 
6 App. Div. 206, 39 N. Y. Supp. 805 (1896). But this raises the implication 
that exposing the child to danger was not inconsistent with prudent guardian- 
ship. See (1933) 11 N. Y. U. L. Q. Rev. 122. However, the tendency ap- 
parent in recent opinions may be desirable since, excluding New York and 
Massachusetts, refusal to impute negligence from parent to child has been 
almost universal. E£.g., Chicago G. W. Ry. v. Kowalski, 92 Fed. 310 (C. C. 
A. 8th, 1899); Markey v. Consolidated Traction Co., 65 N. J. L. 82, 46 Atl. 
573 (1900), aff'd, 65 N. J. L. 682, 48 Atl. 1117 (1901); see Torts RESTATE- 
MENT (Tentative Draft, 1933) § 24; Cootey, Torts (Throckmorton, 1930) 
§ 333. Contra: Kyne v. Wilmington & N. R. R., supra; see Morgan v. 
Aroostook Valley R. R., 115 Me. 171, 174, 98 Atl. 628, 629 (1916); McMahan 
v. North Central Ry., 39 Md. 438, 452 (1874). Although arguments based 
on the unity of the family and an analogy to agency have been advanced, the 
only real justification for the doctrine seems to be that a guardian should not 
profit by his own wrong. Cf. Sullivan v. Chadwick, 236 Mass. 130, 127 N. E. 
632 (1920); Hartfield v. Roper, 21 Wend. 615 (N. Y. 1839); see Gilmore, 
Imputed Negligence (1921) 1 Wis. L. REv. 193, 257. This danger might be 
avoided by requiring the judgment to be paid into court and expended 
under its direction for the child’s benefit. In any event, precluding the child 
from succeeding in his own right because of a supposed benefit to the parent 
would appear inconsistent with permitting contributorily negligent parents 
to recover as next of kin under a death statute. Cf. Warren v. Manchester 
St. Ry., 70 N. H. 352, 47 Atl. 735 (1900); Lewin v. Lehigh Valley R. R., 52 
App. Div. 69, 65 N. Y. Supp. 49 (1900), aff'd, on other grounds, 165 N. Y. 
667, 59 N. E. 301 (1901). But cf. Muller v. Standard Oil Co., 180 Cal. 260, 
180 Pac. 605 (1919); Matson v. Dane County, 177 Wis. 649, 189 N. W. 


154 (1922). 


DAMAGES — ConTRACTS — INJURY TO REPUTATION AS ELEMENT IN DAM- 
AGES FOR BREACH OF CoNTRACT TO Emptoy Actor. — The plaintiff, a variety 
actor, was engaged by the defendants to perform a sketch for three weeks at 
the defendants’ theatre. Prior to the commencement of the engagement the 
defendants notified the plaintiff that they would not allow him to perform. 
The plaintiff sued for damages for breach of contract, including loss of pub- 
licity and reputation. The trial judge told the jury that it “ would have to 
put some figure upon that loss of publicity”. The jury returned a verdict 
for the plaintiff for the agreed salary and for £1000 for loss of publicity, and 
the defendants appealed. Held, that the failure of the trial judge to instruct 
the jury that the plaintiff could recover, in addition to the agreed salary, only 
for loss of the publicity which he would have gained from performance, and 
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not for injury to his previously existing reputation, was error. Reversed and 
remanded. Withers v. General Theatre Corp., Lid., [1933] 2 K. B. 536. 

The distinction made by the court seems to be without square precedent 
either in England or in this country. Only recently has it been established in 


England that a contract such as this may require not only that the actor be . 


paid but, by implication, that he be given work to do, and that he may recover 
damages for breach of both the express and the implied promise. Marbe v. 
Edwardes, [1928] 1 K. B. 269; Clayton and Waller, Ltd. v. Oliver, [1930] 
A. C. 209, (1930) 30 Cor. L. REv. 889, overruling Turpin v. Victoria Palace, 
Ltd., [1918] 2 K. B. 539. Such an interpretation appears to have been ap- 
plied only to contracts to employ actors, but it seems equally applicable to any 
contract where benefits in addition to the agreed salary were clearly bar- 
gained for. See 2 Wi1LLIston, ConTrRAcTs (1920) § 1015. No previous case 
has expressly recognized the present distinction between loss of publicity and 
injury to existing reputation in measuring damages for breach of the implied 
promise. In the Marbe case recovery was explicitly allowed for both of these 
elements. The appellate court suggested in the Clayton case that the trial 
judge’s use of the expression, “loss of reputation ’’, was not an “ exact ” one, 
but the judgment allowing recovery for loss of reputation was nevertheless 
affirmed. Both justices in that case considered the result a clear application 
of the rule of Hadley v. Baxendale permitting recovery for losses arising 
“ naturally, i.e., according to the usual course of things,” from such a breach 
of contract, and in addition for unusual losses which the defendant’s knowl- 
edge of special circumstances made foreseeable. See Hadley v. Baxendale, 
g Ex. 341, 354 (1854). But injury to existing reputation seems to arise as 
naturally from the defendants’ failure to perform as does loss of anticipated 
publicity. And since in the instant case no knowledge of special circum- 
stances was necessary to make the losses foreseeable, the modern tendency to 
qualify the second part of the rule of the Hadley case would not affect its ap- 
plication in this case. See Bauer, Consequential Damages in Contract (1932) 
80 U. or Pa. L. REv. 687; 1 SepGwick, DAMAGEs (9th ed. 1912) § 1509. 
Analogous cases in America suggest that if the distinction of the present case 
were made, the results might be reversed. Thus, a business man may recover 
for injury to his existing reputation from wrongful dishonor of his check by 
the drawee bank. Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. E. 
655 (1903); Svendsen v. State Bank of Duluth, 64 Minn. 40, 65 N. W. 1086 
(1896). And injury to existing business good will may be a proper element 
in damages for breach of contract. Burckhardt v. Burckhardt, 42 Ohio St. 
474 (1885). On the other hand, no recovery may be had for anticipated 
profits in an action for breach of a contract to advertise. Winston Cigarette 
Machine Co. v. Wells-Whitehead Tobacco Co., 141 N. C. 284, 53 S. E. 885 
(1906) ; Eisenlohr v. Swain, 35 Pa. 107 (1860); see Note (1933) 46 Harv. L. 
Rev. 696. But cf. World’s Columbian Exposition v. Pasteur-Chamberland 
Filter Co., 82 Ill. App. 94 (1898). Whether the distinction would substan- 
tially affect the amount of a jury’s verdict, however, is questionable. 


DAMAGES — MEASURE OF DAMAGES: TorT— DATE DETERMINING RATE 
oF EXCHANGE FOR CONVERSION OF DAMAGES COMPUTED IN A FOREIGN CUR- 
RENCY. — A Chilean vessel owned by the plaintiff was damaged in Ecuadorian 
waters when it collided with the defendant, a Dutch vessel. The injured ship 
proceeded to Chile where repairs costing 70,500 pesos were made. ,The Dutch 
boat was arrested in England the next year and her owners admitted liability. 
In the meantime pesos were depreciating. Since by Chilean law a debtor may 
make a valid payment by depositing the amount in a bank in the creditor’s 
name, the defendant, shortly after the arrest, deposited 80,000 pesos to the 
plaintiff's account in a Chilean bank. When the plaintiff moved to fix a day 





a at i Ste a ot a OS ee ee oh fe oe ee ee ae ell 


me hos | 














1934] RECENT CASES 877 






for a reference to assess damages, the defendant pleaded payment and moved 
to dismiss. The lower court, holding the payment sufficient, dismissed the 
complaint, and the plaintiff appealed. Held, that the plaintiff's damages were 
to be converted into pounds sterling as of the date they became payable, and 
that the defendant’s deposit was a payment on account in the sum of its value 
in pounds when paid. Appeal allowed. The Baarn, [1933] P. 251. 

The holding seems in accord with the English authorities, although the 
federal courts would probably have reached a different result. Compare The 
Verdi, 268 Fed. 908, g09 (S. D. N. Y. 1920), with The Volturno, [1921] 
2A. C. 544, and Di Ferdinando v. Simon, Smits & Co., [1920] 3 K. B. 409; 
see Note (1927) 40 Harv. L. Rev. 619, 625; Negus, Rate of Exchange and 
Foreign Debts (1924) 40 L. Q. Rev. 149. In actions for debt and for breach 
of contract the Supreme Court has held that the law of the place where the 
debt is to be paid or the contract performed determines the damages, which 
are to be converted into domestic currency only upon entry of judgment. 
Hicks v. Guinness, 269 U.S. 71 (1925); Deutsche Bank Filiale Nurnberg v. 
Humphrey, 272 U.S. 517 (1926); Zimmerman v. Sutherland, 274 U.S. 253 
(1927). Such an approach is based upon the theory that the plaintiff should 
recover the amount he would have received by the law of the place where the 
action arose. See Tillman v. Russo Asiatic Bank, 51 F.(2d) 1023, 1025 
(C. C. A. 2d, 1931); ConFiict or Laws RESTATEMENT (Proposed Final 
Draft, 1930) §§ 462, 463. Similarly, in tort actions, since the law of the 
place where the tort occurred determines the plaintiff’s rights, the federal 
courts hold that the damages are to be assessed in the currency of that country 
and converted into domestic currency as of the date of the judgment. Cf. 
The Integritas, 3 F. Supp. 891 (D. Md. 1933); The Verdi, supra. But cf. 
Hoppe v. Russo-Asiatic Bank, 235 N. Y. 37, 138 N. E. 497 (1923). If this 
rule were to be applied strictly in the present case, it would require all dam- 
ages to be converted into Ecuadorian currency as of the date when damages 
became payable and then into pounds as of the date of judgment. It is doubt- 
ful whether any court would carry the rule to that extent. Cf. Det Forenede 
Dampskibs Selskab v. Insurance Co. of No. Am., 28 F.(2d) 449 (S. D. N. Y. 
1928), aff'd, 31 F.(2d) 658 (C. C. A. 2d, 1929). The English rule, which 
fixes the conversion ratio as of the date of the breach in all cases, seems more 
in accord with the usual law of damages that a delay in payment is not to be 
considered as affecting the damages except insofar as interest is allowed. Cf. 
Cochrane v. Boston, 211 Mass. 171, 97 N. E. 1100 (1912); Parker v. Hoppe, 
257 N. Y. 333, 178 N. E. 550 (1931), rehearing denied, 258 N. Y. 365, 179 
N. E. 770 (1932); Peyrae v. Wilkinson, [1924] 2 K. B. 166; see Drake, 
Fluctuating Exchanges (1930) 28 Micu. L. Rev. 229, 237. The underlying 
idea should be to compensate the plaintiff for the loss in fact incurred. Hence 
his nationality, residence, and business would seem pertinent factors, for they 
would determine, in large measure, into what currency the plaintiff would 
have placed his money if he had been paid at the time of the breach. Cf. 
Rifkind, Money as a Device for Measuring Value (1926) 26 Cov. L. REv. 
559, 567. These elements do not seem ever to have been used as determining 
factors, however. See The Volturno, supra, at 552. 


DAMAGES — MITIGATION — NECESSITY OF A TRESPASS TO REALTY TO 
Avor Loss. — Through the defendant’s negligence in allowing a culvert on 
its right-of-way to become blocked the plaintiff’s land became flooded and 
crops were destroyed. In an action for damages the trial judge refused to 
instruct the jury that it was the plaintiff’s duty to clear the culvert and charge 
the expense to the railroad. The defendant appealed from a judgment on a 
verdict awarding full damages to the plaintiff and assigned as error the refusal 
to give this instruction. Held, that the plaintiff was not required to mitigate 


SE 
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damages, since that would necessitate a trespass on the defendant’s property. 
Judgment affirmed. Missouri Pac. R. R. v. Baker, 64 S. W.(2d) 321 (Ark. 
1933). 

"The contention of the railroad that the plaintiff’s inaction should partially 
bar recovery would be correct if the result could have been accomplished on 
the injured party’s land. Chesapeake & Ohio Ry. v. Clifton, 237 Ky. 510, 
35 S. W.(2d) 884 (1931); Jenkins v. Stephens, 71 Utah 15, 262 Pac. 274 
(1927). And in the present case an invasion of the right-of-way by the 
plaintiff, at least after giving notice of the condition to the defendant, would 
have been privileged. Amoskeag Mfg. Co. v. Goodale, 46 N. H. 53 (1865); 
cf. State v. Brown, 191 N. C. 419, 132 S. E. § (1926); see Torts RESTATE- 
MENT (Tentative Draft, 1933) § 1045. Yet the doctrine enunciated by the 
court is in accord with most cases involving entry on the land of the wrong- 
doer. Wolf v. St. Louis Independent Water Co., 15 Cal. 319 (1860); Free- 
man v. Missouri Pac. Ry., 101 Kan. 516, 167 Pac. 1062 (1917). But see 
Chambers v. Kyle, 87 Ind. 83, 87 (1882). Similarly, where an intrusion on a 
third person’s property is necessary to reduce the loss, the courts uniformly 
refuse to limit the recovery. Fairfield v. Salem, 213 Mass. 296, 100 N. E. 
542 (1913); Miller v. Woodburn, 126 Ore. 621, 270 Pac. 781 (1928). This 
result seems desirable, since the intruder might be liable for any damage 
caused by his entry even though it was privileged. Cf. Vincent v. Lake Erie 
Transp. Co., 109 Minn. 456, 124 N. W. 221 (1910). In spite of confusing 
language in the decisions, the injured party is in no case subject to affirmative 
duty and his right of action once accrued is not impaired because he does 
nothing. Petroleum Exploration v. White, 237 Ky. 10, 34 S. W.(2d) 738 
(1931); see McClelland v. Climax Hosiery Mills, 252 N. Y. 347, 358, 169 
N. E. 605, 609 (1930); cf. Daly v. Gypsy Oil Co., 133 Kan. 551, 300 Pac. 
1099 (1931). The policy for discouraging economic waste clearly extends 
to allowing recovery by the plaintiff of any expenditures made in a reason- 
able effort to reduce his loss. Den Norske Ameriekalinje Actiesselskabet v. 
Sun Printing & Publishing Ass’n, 226 N. Y. 1, 122 N. E. 463 (1919); see 
McCormick, Avoiding Injurious Consequences (1931) 37 W. VA. L. Q. 331, 
355. But that policy does not call for denying damages where the plaintiff 
would be forced to make large expenditures or undertake a hazardous en- 
terprise. Cf. Sandusky Portland Cement Co. v. Dixon Pure Ice Co., 251 
Fed. 506 (C. C. A. 7th, 1918); Johnson v. Ratlif, 233 Ky. 187, 25 S. W.(2d) 
355 (1930). Although by reason of privilege the present court seems wrong 
in speaking of trespass, if the plaintiff reasonably believed that he would incur 
appreciable risk of loss in attempting to mitigate damages, his inaction might 
well be justified. Cf. Turner v. Locy, 37 Ore. 158, 61 Pac. 342 (1900); Torts 
RESTATEMENT (Tentative Draft, 1933) § 1045, comment g. 


EvIDENCE — EXPERT TESTIMONY — REJECTION OF STATEMENTS CONCERN- 
ING HANDWRITING BECAUSE No OPINION FORMED AS TO AUTHORSHIP. — 
Owing to limited time, a handwriting expert called by the defendant in a 
forgery prosecution was unable to reach a conclusion as to the genuineness of 
the disputed signature. The witness stated, however, that he had formed an 
opinion concerning the characteristics of the writing and of specimens con- 
ceded to be standards for comparison. The trial judge refused to permit him 
to point out these characteristics to the jury. The defendant was convicted 
and appealed. Held, that the expert could not point out similarities or dis- 
similarities in writings already before the jury without expressing an opinior 
on the genuineness of the disputed writing. Judgment affirmed. People v. 
Gaines, 27 Pac.(2d) 427 (Cal. App. 1933). ; 

The case is apparently the first to discuss the admissibility of expert testl- 
mony as to handwriting where no final opinion has been formed, although in 


om Fe me mm om a BS fete 23 D> Oe ee et ee 8S = AO lCUelClUreslCUOlCUDlCOl rs ltl lCUMCélDD 




















a few instances such testimony seems to have been received without discus- 
sion. United States v. Chamberlain, Fed. Cas. No. 14,778 (S. D. N. Y. 
1874); cf. Riordan v. Guggerty, 74 Iowa 688, 39 N. W. 107 (1888). Unless 
the decision be interpreted as a mere affirmance of the trial court’s discretion- 
ary ruling, it seems to assign undue importance to the final opinion of the 
expert. Numerous authorities emphasize the inadequacy of unexplained expert 
opinions, and the importance of the expert’s analysis of the facts. See Wright 
v. Flynn, 69 N. J. Eq. 753, 755, 61 Atl. 973, 974 (1905); OsBorN, QuES- 
TIONED DocuMENTs (2d ed. 1929) 324, 659; Stein, Handwriting, Typewriting, 
and Document Expert Testimony Tested by Its Convincingness (1930) 21 J. 
Crim. L. 330, 334. But cf. Matthews v. People, 89 Colo. 421, 3 Pac.(2d) 409 
(1931). Such analysis is ordinarily elicited by cross-examination, but rulings 
requiring the witness to state facts and reasons in order to have his conclusions 
admitted in evidence have been upheld. Raub v. Carpenter, 187 U. S. 159 
(1902); Coca-Cola Co. v. Wirthman Drug Co., 48 F.(2d) 743 (C. C. A. 8th, 
1931), (1933) 46 Harv. L. Rev. 1169; cf. People v. Faber, 199 N. Y. 256, 92 
N. E. 674 (1910). Moreover, in many situations experts have been permitted 
to testify as to technical facts, as distinguished from conclusions. Long v. 
John Breuner Co., 36 Cal. App. 630, 172 Pac. 1132 (1918); Burleson v. Gillam, 
205 Ala. 673, 89 So. 36 (1921); cf. 1 WicmMorE, Evmence (2d ed. 1923) § 557. 
The testimony rejected in the instant case might have been valuable, for a 
jury cannot analyze and compare handwriting specimens as profitably as can 
an expert. Cf. Asch v. Washburn Lignite Coal Co., 48 N. D. 734, 186 N. W. 
757 (1922) (explanation of X-ray photographs already before the jury). But 
cf. Matthews v. People, supra. A qualified expert’s inability to reach a 
definite conclusion might in some cases be equivalent to an opinion that there 
is considerable doubt on the matter, and, particularly in a criminal case, the 
defendant should be entitled to have brought to the jury’s attention any 
characteristics sufficient to create a reasonable doubt. 


INcoME TAXES — WHAT Is INCOME — RIGHT OF TRUST BENEFICIARY TO 
DepUCT FOR DEPLETION OF TRUST PROPERTY.—A corporation conveyed 
its interest as lessor of mineral property to trustees, to pay the income to 
the respondents without reserve for depletion. The pertinent revenue acts 
provided that the net income of a trust beneficiary should include “ that 
part of the income of the estate ... which... is distributable during 
the taxable year to such beneficiary”. 42 Stat. 247 (1921); cf. 43 STAT. 
276 (1924); 44 STAT. 33 (1926). In computing their net incomes, the bene- 
ficiaries claimed the right to deduct for depletion of the property under 
provisions of the revenue acts allowing a depletion deduction in the case of 
income from mineral property. 42 STAT. 241 (1921); 43 STAT. 270 (1924); 
44 STAT. 27 (1926). A decision of the Board of Tax Appeals disallowing 
the deduction was reversed by the circuit court of appeals. The Supreme 
Court granted certiorari. Held, that the respondents were entitled to de- 
duct for depletion. Judgment affirmed. Three justices dissented. Helvering 
v. Falk, 54 Sup. Ct. 353 (1934). 

Since the beneficiaries were paid the gross income without amortization, 
their position was closely analogous to that of a cestui que trust receiving 
the income from depreciating property. Cf. Whitcomb v. Blair, 25 F.(2d) 
528 (App. D. C. 1928); Trusts RESTATEMENT (Tentative Draft, 1933) 
§ 231, comments e, g, § 225, comment #. But in several cases these latter 
beneficiaries have been denied the right to deduct for depreciation. . Cod- 
man v. Commissioner, 50 F.(2d) 763 (C. C. A. 1st, 1931); Roxburghe v. 
Burnet, 58 F.(2d) 693 (App. D. C. 1932), cert. denied, 286° U. S. 567 
(1932). Since the various revenue acts have not differentiated substantially 
between depletion and depreciation, it is somewhat difficult to reconcile the 
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instant decision with these cases, and this inconsistency is one basis of the 
dissenting opinion. However, the depletion deduction had previously been 
allowed to taxpayers having various interests short of legal title in the 
property, and the principal case followed logically from these holdings. 
Lynch v. Alworth-Stephens Co., 267 U. S. 364 (1925) (tenant for years); 
Merle-Smith v. Commissioner, 42 F.(2d) 837 (C. C. A. 2d, 1930), cert. 
denied, 282 U. S. 897, 898 (1931) (life beneficiary with expectant estate in 
corpus); Commissioner v. Molter, 60 F.(2d) 498 (C. C. A. 1oth, 1932) 
(equitable joint owner). Although the income received by the taxpayers 
may have represented net income as to them, the majority argued that it 
necessarily included a return of capital assets not intended to be taxed. 
The same argument would, however, apply to depreciating property; and 
the reluctance of the courts to allow the “ wear and tear” deduction to a 
cestui que trust is perhaps explained by the fact that the loss of capital 
is much less important in the depreciation cases. Cf. Weiss v. Wiener, 279 
U. S. 333 (1929). But see United States v. Ludey, 274 U. S. 295, 300, 303 
(1927). On this basis the Supreme Court has made the same distinction 
between the two types of deduction where the taxpayers were lessees. 
Lynch v. Alworth-Stephens, supra (depletion); Weiss v. Wiener, supra 
(depreciation). But cf. Rose v. Grant, 39 F.(2d) 338 (C. C. A. 5th, 1930), 
dismissed after cert. granted, 283 U.S. 867 (1931) (depreciation, life tenant). 
The more recent revenue acts expressly allow both kinds of deduction to 
beneficiaries of trusts. 45 STAT. 800 (1928), 47 STaT. 181 (1932), 26 U.S.C. 
re § 23 (k), (1) (1932); see U. S. Treas. Reg. 74, Arts. 201, 221 
1928). 


INSURANCE — RIGHTS OF INSURER— RIGHT TO REFUND OF INSURANCE 
Pai WHEN AssuRED Has SETTLED WITH TORTFEASOR. — The defendant’s 
automobile, insured by the plaintiff against loss by fire, was damaged, to- 
gether with personal effects, in a blaze caused by the negligent act of a 
third party. After receiving payment from the plaintiff, the defendant set- 
tled with the tortfeasor by giving a full release in exchange for compensation 
only as to personal effects. Whether the tortfeasor had either actual or 
constructive knowledge of the plaintiff’s payment was undetermined. The 
plaintiff brought action to recover back the amount of insurance paid and 
appealed from a judgment for the defendant. Held, that since the defendant 
acted without intent to deprive the plaintiff of any rights and did not re- 
ceive compensation in excess of his loss, he was not liable. Judgment affirmed. 
— Automobile Fire Ins. Co. v. Speiker, 187 N. E. 355 (Ind. App. 
1933). 

The result seems unjust if the tortfeasor obtained his release without 
notice of the insurer’s right of subrogation, which would in that event be 
destroyed. American Automobile Ins. Co. v. Clark, 122 Kan. 445, 252 Pac. 
215 (1927); see RICHARDS, LAw or INSURANCE (4th ed. 1932) § 313. In this 
situation the insurance company is ordinarily allowed to recover back its 
payment to the insured. Chickasaw County Farmers’ Mutual Fire Ins. Co. v. 
Weller, 968 Iowa 731, 68 N. W. 443 (1896); West of Eng. Fire Ins. Co. 2. 
Isaacs, [1896] 2 Q. B. 377, afd, [1897] 1 Q. B. 226; cf. Packham v. German 
Fire Ins. Co., 91 Md. 515, 46 Atl. 1066 (1900); Sims v. Mutual Fire Ins. Co., 
ror Wis. 586, 77 N. W. 908 (1899). But the company must show that the 
tortfeasor could otherwise have been compelled to pay the loss. Hamilton 
Fire Ins. Co. v. Greger, 246 N. Y. 162, 158 N. E. 60 (1927); cf. Shawnee 
Fire Ins. Co. v. Cosgrove, 86 Kan. 374, 121 Pac. 488 (1912). However, if 
the release was received with knowledge of the plaintiff’s right of subrogation, 
the plaintiff may still recover on that right, and the present result is proper. 
Monmouth County Mutual Fire Ins. Co. v. Hutchinson, 21 N. J. Eq. 107 
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(1870); Ocean Accident & Guarantee Corp. v. Hooker Electrochemical Co., 
240 N. Y. 37, 147 N. E. 351 (1925). Similarly, a settlement which re- 
serves the insured’s rights against his insurer is ineffective to discharge the 
wrongdoer from liability to the insurer. Connecticut Fire Ins. Co. v. Erie 
Ry., 73 N. Y. 399 (1878); cf. Insurance Co. of North Am. v. Fidelity 
Title & Trust Co., 123 Pa. 523, 16 Atl. 791 (1889). But cf. Firemen’s Ins. 
Co. of Newark v. Bremner, 25 F.(2d) 75 (C. C. A. 8th, 1928). Some 
courts have denied refund to the company solely on the ground that the 
insured’s recovery from all sources did not exceed his actual loss, but such 
cases are confined to situations where the insurer knew of the settlement 
or action in time to intervene and protect its rights. Washtenaw Mutual 
Fire Ins. Co. v. Budd, 208 Mich. 483, 175 N. W. 231 (1919); Sun Ins. 
Office v. Hohenstein, 128 Misc. 870, 220 N. Y. Supp. 386 (1927). Contra: 
Illinois Auto Ins. Exchange v. Braun, 280 Pa. 550, 124 Atl. 691 (1924); cf. 
Cary v. Phoenix Ins. Co., 83 Conn. 690, 78 Atl. 426 (1910); Egan v. British 
& Foreign Marine Ins. Co., 193 Ill. 295, 61 N. E. 1081 (1901). 


INTERSTATE COMMERCE — PoWERS OF STATES — PRIVILEGE TAX ON INTER- 
STATE PLEASURE ExcursION.— The city of Vicksburg, Miss., imposed a 
privilege tax upon excursion boats operating from that city. The plaintiff 
owned such a boat which, in the course of its pleasure excursions on the 
Mississippi river, was at times in Louisiana waters. A stop was made at a 
point in Louisiana and some passengers there disembarked and immediately 
reémbarked for the sole purpose of making the trip one of interstate com- 
merce. Claiming that the tax was unconstitutional because on interstate 
commerce, the plaintiff brought suit to recover the amount of the tax paid 
under protest. From a judgment for the plaintiff, the defendants appealed. 
Held, that the excursion was not interstate commerce. Judgment reversed. 
Mayor and Board of Aldermen of City of Vicksburg v. Streckfus Steamers, 
150 So. 215 (Miss. 1933). 

Since the landing in Louisiana was a mere subterfuge, the court’s refusal 
to consider it as changing the nature of the voyage seems justifiable and is 
supported by several federal decisions. Jnter-City Coach Co. v. Atwood, 
21 F.(2d) 83 (D. R. I. 1927), (1927) 41 Harv. L. REv. 260; see Interstate 
Tobacco Co. v. Grosjean, 2 F. Supp. 220, 221 (W. D. La. 1932); cf. Austin v. 
Tennessee, 179 U. S. 343, 359-61 (1900). On the other hand, the bona fide 
and probably necessary crossing of the state line while navigating the river 
would appear to make the trip one of interstate commerce. The present 
court’s contention that “interstate commerce” includes only interstate 
“business” is not in accord with the view of the United States Supreme 
Court. Cf. Caminetti v. United States, 242 U. S. 470 (1917); Thornton v. 
United States, 271 U. S. 414 (1926), (1927) 21 Itt. L. Rev. 636. The 
Supreme Court has held, however, that states may tax transportation between 
termini within the state even though the route crosses and recrosses state 
boundaries. Lehigh Valley R. R. v. Pennsylvania, 145 U. S. 192 (1892); 
Ewing v. Leavenworth, 226 U. S. 464 (1913); Cornell Steamboat Co. v. 
Sohmer, 235 U.S. 549 (1915). But cf. Western Union Tel. Co. v. Speight, 
254 U. S. 17, 18 (1920). Yet such movement was held to be sufficiently 
interstate commerce to prevent state regulation of rates. Hanley’v. Kansas 
City Southern Ry., 187 U. S. 617 (1903). While the Cornell Steamboat and 
Ewing cases are strong authority for the result here, they might be distin- 
guished on the ground that in those cases it was the purely intrastate transfer 
of goods or persons that was purchased. In the present case, on the other 
hand, the passengers purchased the movement rather than the results of such 
movement. But this distinction would probably be considered insufficient by 
the Supreme Court, especially in view of its recent tendency to allow the 
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states great latitude in taxation which affects interstate commerce. Cf. East 
Ohio Gas Co. v. Tax Comm., 283 U. S. 465 (1931); Nashville, C. & St. L. 
Ry. v. Wallace, 288 U. S. 249 (1933); Edelman v. Boeing Air Transport, Inc., 


289 U. S. 249 (1933). 


Mortcaces — Duty or TRUSTEE FOR BONDHOLDERS CLAIMING LIEN FoR 
Apvances *o Notiry BONDHOLDERS OF ADVANCES. — To secure a bond issue 
the defendant executed a trust deed which gave the trustee the right, but did 
not impose a duty, to advance money for the payment of taxes and ground 
rent. For such advances the trustee was to have a first lien prior to the lien 
of the trust deed. The trustee advanced various sums without notifying the 
bondholders of the mortgagor’s failure to pay. The trustee then became bank- 
rupt, and its trustee in bankruptcy claimed a lien for the advances, in a fore- 
closure suit brought by the successor trustee. The claim was disallowed in 
the lower court and the trustee in bankruptcy appealed. Held, that since the 
prior lien created an adverse interest in the trustee, it was a violation of 
fiduciary duty to continue the advances without giving reasonably prompt 
notice to the bondholders of the impairment of their security. Judgment 
affirmed. One justice dissented. Marshall & Ilsley Bank v. Guaranty Invest. 
Co., 250 N. W. 862 (Wis. 1933). 

The same corporation was also trustee under a similar trust deed executed 
by a different mortgagor. This deed stipulated that the trustee should have a 
lien for sums advanced to pay taxes and insurance, but the lien was on a 
parity with instead of prior to that of the bondholders. The relationship and 
conduct of the parties were in all other material respects as in the previous 
case. The lower court allowed a lien for the advances and both parties ap- 
pealed. Held, that since the lien on a parity with the bondholders’ lien did 
not set up an adverse interest, the advances were beneficial to the bondhold- 
ers and the lien was properly allowed. Judgment affirmed. Marshall & Ilsley 
Bank v. Hackett, Hoff & Thiermann, 250 N. W. 866 (Wis. 1933). 

Trustees for bondholders have often been held personally liable for releas- 
ing or otherwise impairing the mortgage security. Rheem v. Allnut, 64 F.(2d) 
548 (App. D. C. 1933); Anderson v. Rouse, 147 So. 847 (Fla. 1933). But 
cf. Browning v. Fidelity Trust Co., 250 Fed. 321 (C. C. A. 3d, 1918), cert. 
denied, 248 U. S. 564 (1918). Accordingly, it might be argued that a lien in 
favor of the trustee, the practical effect of which must be to diminish the 
bondholders’ security, should not be enforced. However, in both principal 
cases the trustee’s actions were expressly authorized. Hence the decision of 
the Guaranty Invest. Co. case had to be rested on the theory that a trustee 
for bondholders is for most purposes like an ordinary trustee, and therefore 
subject to some obligations arising out. of the relationship regardless of the 
provisions of the instrument. See Frishmuth v. Farmers’ Loan & Trust Co., 
107 Fed. 169, 174 (C. C. A. 2d, 1901); First Nat. Fire Ins. Co. v. Salisbury, 
130 Mass. 303, 310 (1881); Posner, Liability of the Trustee Under the Cor- 
porate Indenture (1928) 42 Harv. L. Rev. 198. But see Ainsa v. Mercantile 
Trust Co., 174 Cal. 504, 510, 163 Pac. 898, goo (1917). The duty to notify 
the bondholders, as defined in the Guaranty Invest. Co. case, has previously 
been imposed in a similar case where the advances were apparently motivated 
by considerations other than the beneficiaries’ interest. Wright v. Chandler, 
180 Ill. App. 476 (1913); cf. Bush v. Froelich, 14 S. D. 62, 84 N. W. 230 
(1900). On the other hand, trustees for bondholders have occasionally been 
awarded a prior lien for advances, on the theory that they acted for the bene- 
fit of the beneficiaries. Hallett v. Moore, 185 N. E. 474 (Mass. 1933); ¢f. 
Mersick v. Hartford & W. H. H. R. R., 76 Conn. 11, 55 Atl. 664 (1903). 
The distinction suggested by these few cases in point, depending on whether 
the trustee acted for the bondholders’ interests, seems reasonable, and is ex- 
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pressly made the basis of the sharply contrasting results of the two Wisconsin 
cases. It is somewhat difficult, nevertheless, to reconcile the two decisions, 
for there seems to be only a difference in degree between the adverse interests 
created by a prior lien and by a lien on a parity. 


MorTGAGES — FORECLOSURE: RIGHTS OF. PURCHASER -- RESTRAINING 
MORTGAGOR FROM WRONGFULLY COLLECTING RENTS. — Default having been 
made in payments on a mortgage, foreclosure proceedings were instituted and 
the property, consisting of several tenements, sold to the mortgagee. During 
the redemption period the mortgagee’s executor, the plaintiff in this action, 
and the defendant, the mortgagor, both attempted to collect the rents. The 
plaintiff brought this action to restrain the defendant from making further 
collections. The defendant appealed from a decree for the plaintiff. Held, 
that although the plaintiff was entitled to receive the rents an injunction 
would not be granted. Judgment reversed. First Nat. Trust & Sav. Bank 
v. Staley, 25 Pac.(2d) 982 (Cal. 1933). 

In refusing equitable relief, the court considerably limited the statutory 
right of the purchaser at the foreclosure sale to the rents during the redemp- 
tion period. Cat. C1v. Cope (Deering, 1931) § 707; Walker v. McCusker, 71 
Cal. 594, 12 Pac. 723 (1887); Clarke v. Cobb, 121 Cal. 595, 54 Pac. 74 (1898). 
But cf. Farm Mortgage Loan Co. v. Pettet, 51 N. D. 491, 200 N. W. 497 
(1924); Kettering v. Barber, 37 S. D. 602, 159 N. W. 133 (1916). The 
seeming inadequacy of the purchaser’s remedy at law was not discussed by 
the court. The tenant is discharged by payment to the mortgagor without 
notice of the interest of the mortgagee, who might find practical difficulties in 
giving notice by reason of the mortgagor’s being entitled to possession. Title 
Ins. & Trust Co. v. Pfenninghausen, 57 Cal. App. 655, 207 Pac. 927 (1922). 
The mortgagor’s liability to the purchaser is quasi-contractual and exists only 
where the tenant is discharged by payment without notice. Moore v. Moore, 
127 Mass. 22 (1879); Webb v. Meyers, 64 Hun 11 (N. Y. 1892); see KEENER, 
Quasi-ConTRACTS (1893) 167-69. Contra: Claxon v. Kay, 101 Ark. 350, 
142 S. W. 517 (1912). Any right of action against the mortgagor would not 
be an adequate remedy in view of the defaulting mortgagor’s probable finan- 
cial status. Cf. De Groot v. Peters, 124 Cal. 406, 57 Pac. 209 (1899) (insol- 
vent salesman enjoined from making collections after discharge); Kaufman 
v. Wiener, 169 Ill. 596, 48 N. E. 479 (1897) (asportation by insolvent of a 
non-unique chattel restrained); Moreland, Jmsolvency of the Defendant as 
a Basis of Equity Jurisdiction in Tort Cases (1933) 22 Ky. L. J. 1. Extra 
litigation which the decision may entail is further reason in favor of equitable 
relief. Cf. Christian Feigenspan v. Nizolek, 71 N. J. Eq. 382, 65 Atl. 703 
(1907); 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 243. On the 
analogy to restraining waste, mortgagors have been enjoined from so dealing 
with the leases of their tenants as to injure the mortgagee. Starrett Corp. v. 
Fifth Ave. & 29th St. Corp., unreported, U. S. Dist. Ct.,S. D. N. Y., March 
28, 1932 (per Caffey, J.); Fidelity Trust Co. v. Hoboken & M. R. R., 71 
N. J. Eq. 14, 63 Atl. 273 (1906);-see Note (1933) 46 Harv. L. Rev. 491, 
495. Since rents are said to inhere in the reversion, the same analogy might 
well be made where the mortgagor in possession wrongfully deals with the 
tents belonging to the purchaser who has the legal title to the property as 
well as a statutory right to the rents. Cf. Cat. Crv. Cope (Deering, 1931) 
$700; Shintaffer v. Bank of Italy Ass’n, 216 Cal. 243, 13 Pac.(2d) 668 
(1932). Further, the injunction might well have been granted as ancillary 
to the foreclosure proceedings. Cf. Vizard v. Moody, 117 Ga. 67, 43 S. E. 
426 (1903); Chason v. O’Neal, 158 Ga. 725, 124 S. E. 519 (1924). 
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Rute AGAINST PERPETUITIES — TIME OF VESTING: GIFT OF STOCK IN 
TrusT TO BE ASSIGNED AND TRANSFERRED TO THE TRUSTEE AS SOON AS Ex- 
PEDIENT AFTER PROBATE. — A will, by which corporate stock was bequeathed 
in trust, directed that “the stock shall be assigned and transferred to said 
trustee as soon as expedient after the probate” of the will. The executor 
petitioned in probate for instructions as to the validity of the trust. From a 
decree that the trust was void under the Rule against Perpetuities, two of the 
beneficiaries appealed. Held, that the words “ assigned and transferred as 
soon as expedient after probate ” did not refer to the vesting of the trustee’s 
interest and that such vesting was not postponed to a time beyond the Rule 
against Perpetuities. Judgment reversed. Union Trust Co. of Springfield v. 
Neien, 186 N. E. 66 (Mass. 1933). 

This decision can be justified under each of the three possible constructions 
of the provisions of the will. (1) The words of assignment and transfer re- 
ferred only to the delivery of the gift, which vested at the testator’s death and 
hence was not void under the Rule against Perpetuities. Cf. Bryant v. 
Flanders, 201 Mass. 373, 87 N. E. 574 (1909); Webb v. Webb, 92 Md. tor, 
48 Atl. 95 (1900); see Kates, Estates, Future INTERESTS, AND ILLEGAL 
CONDITIONS AND RESTRAINTS IN ILLINOIS (1920) § 499. But cf. Miller v. 
Weston, 67 Colo. 534, 189 Pac. 610 (1920) (“on . . . probate, the title and 
ownership . . . shall go . . .”); McCutcheon v. Pullman Trust & Savings 
Bank, 251 Ill. 550, 96 N. E. 510 (1911) (on executor’s discharge, “title to 
all my real estate . . . shall thereupon immediately vest ”); KALEs, op. cit. 
supra, §522. Similarly, where property had been devised in trust, to be 
held by the trustee for a definite period “ from and after probate ”’, vesting 
was held to occur as of the trustee’s death; the reference to probate was in- 
terpreted as merely a basis for computing how long the trustee shall hold. 
Armstrong v. Barber, 239 Ill. 389, 88 N. E. 246 (1909); see (1907) 41 Am. L. 
REv. 613, 614. (2) The testator intended the legacy to vest as soon as expe- 
dient after probate would usually occur. Cf. Belfield v. Booth, 63 Conn. 299, 
307, 27 Atl. 585, 587 (1893). But see Gray, RuLE AGAINST PERPETUITIES 
(1915) § 214c. The normal probate period is far short of 21 years, and the 
“ expedient ” phrase would give no difficulty, since it would be subjected to 
the standard of reasonableness and would be held incapable of delaying vest- 
ing beyond the permitted period. Cf. Brandenburg v. Thorndike, 139 Mass. 
102, 28 N. E. 575 (1885). (3) The testator intended the legacy to vest as 
soon as expedient after the probate actually occurred, but the possibility that 
the vesting would be postponed beyond the period was so remote that the 
Rule was satisfied. Cf. Belfield v. Booth, supra. Contra: Miller v. Weston, 
supra; Johnson v. Preston, 226 Ill. 447, 80 N. E. toor (1907). This conten- 
tion has been severely criticised by the commentators, who approve of the 
innumerable cases which declare that even the slightest possibility of non- 
vesting is fatal. See Gray, op. cit. supra, § 214b—d; KALEs, op. cit. supra, 
§ 674, n.2. Yet the criticism has not been without dissent in favor of the less 
technical application of the rule. See WatsH, Property (1927) § 2609, n.1. 
The policy behind the rule is certainly not violated by upholding this inter- 
est; by no possible language could the trustee have been given the stock any 
sooner. 


SALES — CONDITIONAL SALES — EXTENT OF VENDOR’S RIGHT TO RETAKE 
CHATTEL UPON DEFAULT. — The plaintiff purchased an automobile under a 
conditional sale contract which stipulated that in the event of a default in 
payment, the vendor might “take immediate possession of said property 
without demand . . . and . . . enter upon the premises where said property 
may be and remove same.” Upon default in payment, an agent of the de: 
fendant retook the car. The plaintiff was absent at the time, and his wife 
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protested against the removal. In an action for forcible trespass, she testified 
that the agent’s manner “ was rather harsh ”’, and that “ he did raise his voice 
somewhat ”. The plaintiff appealed from a judgment of nonsuit. Held, that 
a privileged entry on land becomes a forcible trespass if the licensee acts ina 
manner tending to intimidate or lead to a breach of the peace, and that there 
was evidence of forcible trespass for the jury. Judgment reversed. Freeman 
v. General Motors Acceptance Corp., 205 N. C. 257, 171 S. E. 63 (1933). 

The implication of the decision, that repossession must be accomplished 
in a manner nowise tending to induce a breach of the peace, is a more severe 
restriction of the vendor’s right than most courts have imposed. It is ordi- 
narily held that the privilege must be exercised peaceably, and the Uniform 
Act so provides; but there is considerable diversity as to the courses open to 
the vendor. Unitrorm ConpDITIONAL SALES Act §16. Almost universally the 
use of force against the person is prohibited. Silverstin v. Kohler & Chase, 
181 Cal. 51, 183 Pac. 451 (1919), 9 A. L. R. 1177 (1920); Roberts v. Speck, 
16g Wash. 613, 14 Pac.(2d) 33 (1932), (1933) 31 Micu. L. REv. 987. Iso- 
lated cases, however, have allowed “reasonably necessary force”. W. T. 
Walker Furniture Co. v. Dyson, 32 App. D. C. 90 (1908); Lambert v. Robin- 
son, 162 Mass. 34, 37 N. E. 753 (1894) (holding defendant used excessive 
force). Assault, and probably any unreasonable disregard of the vendee’s in- 
terests, are likewise unprivileged. Cf. Crews & Green v. Parker, 192 Ala. 383, 
68 So. 287 (1915) (threats); Pagan v. Drake Furniture Co., 73 S. C. 364, 53 
S. E. 542 (1906) (assault); see Flaherty v. Ginsberg, 135 Iowa. 743, 746, 110 
N. W. 1050, 1051 (1907) (unreasonable and harsh conduct). Clauses in the 
contracts of sale purporting to permit a resort to forcible measures appar- 
ently have had no influence on the decisions, and some cases have expressly 
held such provisions nugatory. Singer Sewing Mach. Co. v. Methvin, 184 
Ala. 554, 63 So. 997 (1913); Abel v. M. H. Pickering Co., 58 Pa. Super. 439 
(1914) (“installment lease”). Even though the vendor’s means are tortious, 
however, the retaking itself is not a conversion. Singer Sewing Mach. Co. v. 
Hayes, 22 Ala. App. 250, 114 So. 420 (1927); Silverstin v. Kohler & Chase, . 
supra. But see Crews & Green v. Parker, supra, at 387, 68 So. at 288. These 
cases suggest that absence of consent at the time of the repossession is imma- 
terial as to conversion, but some slight authority is to the contrary. See Van 
Wren v. Flynn, 34 La. Ann. 1158, 1160 (1882); cf. McClellan v. Gaston, 18 
Wash. 472, 51 Pac. 1062 (1898) (chattel mortgage). Indeed, it seems that 
the vendee has no cause of action even where possession is regained over 
protest, or by means of deception. Willis v. Whittle, 82 S. C. 500, 64 S. E. 
410 (1909) (protests, chattel mortgage); see F. A. North & Co. v. Williams, 
120 Pa. 109, 119, 13 Atl. 723, 727 (1888) (deception, bailment lease). But see 
McCarty-Greene Motor Co. v. House, 216 Ala. 666, 667, 114 So. 60, 62 (1927) 
(deception). 


TRANSFER OF STOCK — PURCHASE AND TRANSFER OF STOLEN STOCK AS A 
Conversion. — A certificate of stock of a Maine corporation, indorsed in 
blank, was stolen from its owner, a brokerage firm. Upon giving the transfer 
agent an indemnity bond, the brokers obtained a new certificate, which they 
surrendered to the plaintiff, who had reimbursed them under a banker’s 
blanket bond indemnifying the brokers against loss by theft. The stolen 
certificate passed from the thief to one Kohl, one Gleason, and fhe defendant, 
all three being bona fide purchasers without notice. The defendant presented 
the certificate, which had been materially altered, to the transfer agent and 
had a new certificate issued to it. Discovering the overissue, the transfer 
agent demanded and obtained the surrender of the plaintiff’s stock. Upon the 
refusal of the defendant to relinquish its certificate to the plaintiff, suit was 
brought for conversion of the stock. Judgment was entered in favor of the 
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plaintiff for nominal damages, and in favor of the defendant for a like amount 
against Gleason and Kohl, who had been impleaded, and both parties appealed 
from a unanimous affirmance by the Appellate Division. Held, that the plain- 
tiff should recover from the defendant the amount paid the original owner 
and that the defendant was entitled to an equal sum from Kohl and Gleason. 
Judgment modified. Two judges dissented. United States Fidelity & Guar- 
anty Co. v. Newburger, 263 N. Y. 16, 188 N. E. 141 (1933). 

The dissenting judges argued that since the plaintiff’s loss was caused by 
the act of the original owner in giving the indemnity bond, nominal damages 
were all that could be recovered for the defendant’s technical conversion of 
the certificate. But, without discussing the scope of the bond required, the 
decisions are uniform that a corporation can require an indemnity bond before 
issuing duplicate certificates, unless it appears reasonably clear that the old 
certificates have been destroyed. Matter of Speir, 69 App. Div. 149, 74 N. Y. 
Supp. 555 (1902); Will’s Adm’r v. George Wiedeman Brewing Co., 171 Ky. 
681, 188 S. W. 778 (1916); cf. Guilford v. Western Union Tel. Co., 59 Minn. 
332, 61 N. W. 324 (1894); see Curisty, THE TRANSFER OF STOCK (1929) 
§ 276. It is doubtful, however, whether the corporation was materially dam- 
aged by the issuance of the new certificate of stock to the defendant, since in 
the absence of an estoppel the corporation could recover the new stock or its 
value from the defendant. Hambleton & Co. v. Central Ohio R. R., 44 Md. 
551 (1876); Boston & Albany R. R. v. Richardson, 135 Mass. 473 (1883); cf. 
Barstow v. City Trust Co., 216 Mass. 330, 103 N. E. g11 (1914); see Thorn- 
dike, Forged Transfers of Stock (19¢4) 17 Harv. L. REv. 373; LoweELt, 
TRANSFER OF STOCK (1884) § 112. But cf. Ames, Forged Transfers of Stock: 
Another View (1904) 17 Harv. L. Rev. 543. Under this view of the facts, it 
would seem that the indemnity bond did not require the plaintiff to surrender 
the duplicates. Having done so, however, it would be subrogated to the 
corporation’s rights against the defendant, and thus, if the corporation was 
not estopped, the plaintiff should recover. Cf. British & Foreign Marine Ins. 
Co. v. Kilgour S. S. Co., 184 Fed. 174 (S. D. N. Y. 1910) (insurer paying 
although not legally indebted subrogated to rights of insured); Capehart v. 
Mhoon, 5 Jones Eq. 178 (N. C. 1859) (one who paid under mistaken assump- 
tion he was surety subrogated to payee’s rights against real surety); see 
SHELDON, SUBROGATION (2d ed. 1893) §§ 19, 20; Note (1923) 36 Hanrv. L. 
Rev. 330. But cf. Hartford Fire Ins. Co. v. Payne, 28 Ga. App. 655, 112 
S. E. 736 (1922), (1923) 36 Harv. L. REv. 347. But another view of the facts 
might be taken. Gleason testified that an employee of the transfer agent told 
him that the stock certificate was “ perfectly all right ”, and if this fact was 
true and known to the defendant, it would seem that the corporation should 
be estopped. Metropolitan Sav. Bank v. Mayor of Baltimore, 63 Md. 6 
(1884); see Trimble v. Union Nat. Bank, 71 Mo. App. 467, 479 (1897); 
Ames, supra; Cook, Corporations (8th ed. 1923) § 366. Since the corpora- 
tion became liable to the original owner for the stock or its value by its 
wrongful transfer to the defendant, it would appear anomalous to hold that 
the indemnity bond required to obtain duplicate certificates should cover this 
loss. Cf. Telegraph Co. v. Davenport, 97 U. S. 369 (1878); Pratt v. Boston 
& Albany R. R., 126 Mass. 443 (1879); Chew v. Bank of Baltimore, 14 Md. 
299 (1859); Williston, History of the Law of Business Corporations Before 
1800 (1888) 2 Harv. L. Rev. 149, 155; CooK, op. cit. supra, § 367. But the 
owner did give such a bond and the plaintiff became bound to surrender the 
duplicate certificates to prevent loss to the corporation. In the event of an 
estoppel, therefore, the argument of the dissent that the plaintiff caused his 
own loss should prevail unless the original owner was in fact required to give 
a bond covering loss by wrongful transfer in order to obtain duplicate certifi- 
cates. In the latter case, the plaintiff would still be entitled to pursue the 





 & tess OO at 2h Gh. bee ae Os a 


1934] RECENT CASES 887 


property into the hands of all takers and recover the certificate or its value, 
since it is well settled that certificates of stock are not negotiable. Atherton v. 
Guaranty Corporation, 237 Mich. 133, 211 N. W. 83 (1926); Knox v. Eden 
Musee Americain Co., 148 N. Y. 441, 42 N. E. 988 (1896); see Barstow v. 
City Trust Co., supra; Cook, op. cit. supra, § 366; Note (1902) 15 Harv. L. 
Rev. 403. If the law of Maine had been consistent with that of New York 
and the Uniform Stock Transfer Act had thus been applicable, the defendant 
would clearly have been protected if the court had treated the certificate as 
indorsed in blank. Peckinpaugh v. H.W. Noble & Co., 238 Mich. 464, 213 
N. W. 859 (1927); Turnbull v. Longacre Bank, 249 N. Y. 159, 163 N. E. 135 
(1928); cf. National Surety Co. v. Indemnity Ins. Co., 237 App. Div. 485, 
261 N. Y. Supp. 605 (1933). 


Trusts — CREATION AND VALIDITY — EFFECT OF CONDITION THAT INFANT 
BENEFICIARY BE OF A CERTAIN RELIGION. — The settlor transferred stock to 
trustees to pay the income to his daughters for life and on the death of a 
daughter to expend as much of that share of the income as was necessary 
for the support and education of her children. The principal was to be paid 
to those children who should reach the age of twenty-one. The gift to the 
children contained the provision that if any of them should, before his interest 
vested, become a Roman Catholic or not openly and avowedly be a Protestant, 
one-half of his share in both the income and principal should be forfeited 
and go to the other children. Some of the children were baptized Roman 
Catholics. The trustees brought an action to determine the rights of these 
children under the trust. Held, that the condition was void as tending to 
prevent parents from performing their duties to the children and that the gift 
became absolute. Jn re Borwick, [1933] Ch. 657. 

Although one court has held that a restriction on religion in a gift is void, 
on the ground that worldly considerations should not be allowed to influence 
the choice of a religion, generally the condition is not considered against pub- 
lic policy, at least where imposed on an adult. Jn re Paulson’s Will, 127 Wis. 
612, 107 N. W. 484 (1906); cf. Re Dickson’s Trust, 1 Sim. (N.s.) 37 (1850). 
But cf. Drace v. Klinedinst, 275 Pa. 266, 118 Atl. 907 (1922). Where a con- 
dition is imposed on an infant, the fulfillment of which is not within his con- 
trol, there is some authority to the effect that it is altogether void. Partridge 
v. Partridge, [1894] 1 Ch. 351 (maintaining a certain residence); Jn re Ed- 
wards, [1910] 1 Ch. 541 (changing surname); cf. Jn re Boulter, [1922] 1 Ch. 
75 (residence). A young child has no power to choose a religion. See Jn re 
May, [1917] 2 Ch. 126,130. The court here apparently felt that the choice 
of a religion should lie within the discretion of the parent and held the con- 
dition bad on analogy with cases invalidating requirements that parents 
surrender the care of their children to others. Matter of Forte, 149 Misc. 
327, 267 N. Y. Supp. 603 (1933); Jn re Sandbrook, [1912] 2 Ch. 471. But 
cf. Johnson v. Warren, 74 Mich. 491, 42 N. W. 74 (1889). But other cases 
have upheld partial restrictions on the exercise of parental care, such as the 
selection of a type of school for the infant. Magee v. O’Neill, 19 S. C. 170 
(1883). But cf. Matter of Carples, 140 Misc. 459, 250 N. Y. Supp. 680 
(1931). There would seem to be no strong policy against allowing the im- 
position of such a restriction as the present one by a child’s grandfather; 
courts have upheld similar conditions without considering the question of 
parental control. Hodgson v. Halford, 11 Ch. D. 959 (1879); Renaud v. 
Lamothe, 32 Can. Sup. Ct. 357 (1902). But even if the condition was illegal, 
there is the further question of whether the gift should have become absolute 
or have failed. Since the property involved was personalty and the illegality 
was probably only malum prohibitum rather than malum in se, the gift should 
have become absolute even though the condition was precedent. Carter’s 
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Heirs v. Carter’s Adm’rs, 39 Ala. 579 (1864); Matter of Haight, 51 App. 
Div. 310, 64 N. Y. Supp. 1029 (1900); cf. Matter of Hutchins, 147 Misc. 
462, 263 N. Y. Supp. 896 (1933); see Pound, Legacies on Impossible or 
Illegal Conditions Precedent (1908) 3 Itt. L. Rev. 1. The court, in order 
to uphold the gift, deemed it necessary, however, to hold that the condition 
was subsequent. As to the principal the condition was to operate before the 
interest vested and by the ordinary rule that a condition subsequent is one 
that cuts off a vested interest this could not be one. See Finlay v. King’s 
Lessee, 3 Pet. 346, 374 (U. S. 1830); 1 TrrFANy, REAL Property (2d ed. 
1920) § 80. But there is previous English authority for the court’s position 
that a contingent, as well as a vested, interest has an existence capable of being 
operated upon by a condition subsequent. Egerton v. Brownlow, 4 H. L. Cas. 


I (1853). 


Trusts — STATE AS TRUSTEE OF ACCIDENT INSURANCE FUND COLLECTED 
FROM EMPLOYERS FOR BENEFIT OF INJURED EMPLOYEES. — A state workmen’s 
compensation act established compulsory industrial insurance and created 
from assessments on employers an accident fund to be devoted solely to the 
benefit of injured workmen. WasH. REv. Stat. (Remington, 1932) §§ 7673 
et seq. The act expressly denied any other rights to compensation than those 
for which it provided, and set up a complete system of boards to administer 
the fund, subject to review by the courts. On a repeal of the act, the money 
in the fund was to be at the disposition of the legislature. The state treasurer 
was directed to hold the fund separate from the general revenues, and to 
make payments from it only upon warrants drawn by the auditor upon vouch- 
ers transmitted to him by the compensation department. In 1933, the legis- 
lature specifically appropriated $1,000 from the accident fund for the relief 
of the plaintiff, “in full settlement of claim for injuries.” Wash. Laws 1933, 
c. 190, § 2. Upon the refusal of the auditor to issue him a warrant, the 
plaintiff sued for a writ of mandamus. Held, that since the appropriation act 
did not repeal the workmen’s compensation act, the legislature had no power 
to appropriate money from the fund. Writ denied. State ex rel. Trenholm 
v. Yelle, 25 Pac.(2d) 569 (Wash. 1933). 

Although this is the first time a court has been called upon to protect a 
compensation fund from direct legislative appropriation, dicta in several 
decisions have declared that the state holds the money only as trustee for 
the employers and employees. See State v. Olson, 43 N. D. 619, 624, 175 
N. W. 714, 716 (1919); State v. Industrial Commission, 116 Ohio St. 45, 51, 
156 N. E. tor, 103 (1927); Im re Winborne, 34 Wyo. 349, 354, 244 Pac. 
135, 137 (1926). Funds earmarked by the state constitution, of course, clearly 
cannot be diverted by the legislature, and are said to be held in trust for the 
specified purposes. Hall v. Blan, 148 So. 601 (Ala. 1933); Brye v. Dale, 250 
N. W. 99 (N. D. 1933). The special nature of the accident fund, though 
created by legislative authority, has been recognized in the decisions dis- 
tinguishing the assessments from the general state taxes. Jn re Farrell, 211 
Fed. 212 (W. D. Wash. 1914); State v. Clausen, 65 Wash. 156, 117 Pac. 1101 
(1911). Whether the plaintiff in the present case had a claim under the 
workmen’s compensation act did not appear. If he did not, appropriation 
of the trust money to him would seem, under the trust theory, to be a taking 
of the equitable property of the beneficiaries without due process of law. See 
1 CooLey, CoNSTITUTIONAL LimiTaTIONS (1927) 565. Or the state constitu- 
tional provision that taxes may be applied only to the objects for which they 
were imposed might have been invoked. Wasu. Const. art. 7, § 5; cf. Na- 
tional Bank v. Barber, 24 Kan. 534 (1880). If the plaintiff did have a legiti- 
mate claim against the fund, the appropriation might nevertheless have been 
held a breach of trust as an attempt to establish a method of distribution cal- 
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culated to interfere materially with the effective operation of the trust. Cf. 
Cary Library v. Bliss, 151 Mass. 364, 25 N. E. 92 (1890); Tharp v. Fleming, 
1 Houst. 580 (Del. 1858). And the special appropriation might have been 
treated as a violation of the constitutional separation of powers, in that the 
legislature thereby attempted to exercise the judicial function of determining 
the rights of particular beneficiaries. Cf. Otis Elevator Co. v. Industrial 
Commission, 302 Ill. 90, 134 N. E. 19 (1922). While the legislature could 
have revoked the trust by repealing the workmen’s compensation act, it seems 
clear that there was intent neither to repeal nor to suspend the act, in view of 
the comprehensive legislation enacted at the same session dealing with the 
assessments. Wash. Laws 1933, c. 193. 


WILLS — CONSTRUCTION — CONTRIBUTION AND ACCELERATION WHEN 
Wipow TAKEs AGAINST WILL. —A testator left an estate of about $180,000, 
of which $40,000 was left in general pecuniary legacies to charitable and 
educational institutions, and the residue in trust, the income to be paid to 
the testator’s wife for life or until she should remarry, and then the principal 
to such of the children of the testator’s brother as were then living, or to the 
issue of any deceased child. The widow elected to take an intestate share 
against the will. Proceedings were brought for an accounting. Ordered, 
that the loss caused by the widow’s election not to take under the will be 
borne pro rata by residuary and other legatees; that the income of the trust 
fund in the residue be paid to the presumptive takers of the principal but 
that the corpus of the fund be not distributed until the widow’s decease or 
remarriage. Jn re Byrnes’ Estate, 267 N. Y. Supp. 627 (Surr. Ct. 1933). 

In departing from the common-law rule that there is no contribution save 
between legatees of the same class, the court found its authority in a 
statute providing that in cases of election “ the terms of the will shall as far 
as possible remain effective.” N.Y. Dec. Est. Law (1929) § 18-2. A decla- 
ration of legislative policy which was relied on to support its conclusion is 
that found in the statute dealing with the right of a spouse to take an intestate 
share in the decedent’s estate if the marriage occurs after the will is drawn 
up. In such case it is provided that the spouse’s share shall come from 
devisees and legatees “in proportion to and out of the parts devised and be- 
queathed to them.” N. Y. Dec. Est. Law (1931) §35. In such a case as 
the present one, the common-law rule calls for the sacrifice of the residue 
before other gifts. Lewis v. Sedgwick, 223 Ill. 213, 79 N. E. 14 (1906); Re 
Davison Estate, 46 D. L. R. 259 (Sask. 1919). But cf. Firth v. Denny, 
2 Allen 468 (Mass. 1861). And it has even been held that where a widow 
took dower out of land left to a specific devisee, the residuary legatee must 
make up the loss. Treasy v. Treasy, 18 Ky. L. Rep. 387, 36 S. W. 3 (1896). 
Contra: Devecmon v. Kuykendall, 89 Md. 25, 42 Atl. 963 (1899). Where, 
as in the instant case, the residuary legatees are the natural objects of the 
testator’s bounty, pro rata distribution seems the best way of dealing with 
the problem. And even in a case where they were not, it may well be argued 
that this method of distribution best approximates what the testator’s wish 
would have been had he forseen the situation. The court, however, indicated 
that it would decide the question in the light of the individual scheme of each 
will. While this procedure may effectuate presumed intent, it results in an 
ad hoc interpretation of every will, and tends to increase litigation. See 
Note (1917) 30 Harv. L. Rev. 372. The further question, whether succeed- 
ing estates should be accelerated when a life tenant refuses to take under the 
will, has been a disputed one in American law. See Simes, Acceleration of 
Future Interests (1931) 41 YALE L. J. 659. The equitable idea of sequestra- 
tion of the rejected life estate to reimburse disappointed legatees has worked 
against acceleration. Cf. Schaffenacker v. Beil, 320 Ill. 31, 150 N. E. 333 
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(1926); Holdren v. Holdren, 78 Ohio St. 276, 85 N. E. 537 (1908). Where 
the remainder is technically a vested one and sequestration was not called 
for, most courts have permitted acceleration. Jn re Estate of Rawlings, 81 
Iowa 701, 47 N. W. 992 (1891); Imre Schulz’s Estate, 113 Mich. 592, 71 N. W. 
1079 (1897). Where the remainder is contingent, as in the present case, 
some courts have refused to accelerate such interests on the ground that to 
do so would frustrate the testator’s intent. Swann v. Austell, 261 Fed. 465 
(C. C. A. 5th, 1919); Brandenburg v. Thorndike, 139 Mass. 102, 28 N. E. 575 
(1885). Other courts, taking the view that the testator’s intent was only to 
provide for the spouse for life, have allowed the acceleration of the remainder 
where this intent would not be frustrated. Cockey v. Cockey, 141 Md. 373, 
118 Atl. 850 (1922); American Nat. Bank v. Chapin, 130 Va. 1, 107 S. E. 
636 (1921). The argument that the present gift should not be accelerated 
is strengthened by the possibility that the class may increase, and fairness 
to prospective takers demands that it be kept open as long as the testator 
intended. But cf. Yeaton v. Roberts, 28 N. H. 459 (1854). The decision 
reaches an especially desirable result through keeping the class open for 
future members and at the same time accomplishing the advantage of accelera- 
tion through allowing presumptive takers the income until the time of vesting 
in possession. Cf.N. Y. REAL Prop. Law (1916) § 63. 
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Tue New JurispRupENcCE. By Edward Jenks. London: John Murray. 
1933. Pp. xii, 290. 9s. 

It is clear enough that there is room for an introduction to jurisprudence 
in English which shall set forth adequately the fundamentals of the science 
of law as they are conceived in the twentieth century. Indeed, the need of 
such a book is appreciated in some quarters in Great Britain, as is shown by 
the lectures to students of the Faculty of Law of the University of London 
recently published under the title Modern Theories of Law.1 The authors 
of these lectures are so thoroughly aware of the tasks of jurisprudence today, 
of its problems and methods, and of the theories and doctrines by which the 
jurists of today are seeking to meet those problems, that it is depressing to 
find a book upon the “new jurisprudence” in the main quite unaware of 
such things and none too sure on nineteenth-century ground. 

Of the subjects which are engaging the attention of jurists the world over, 
six, at least, might be treated of profitably in an English work on the “ new 
jurisprudence ”, namely, (1) the multiplicity of meanings of the term “law ” 
and its implications for theories of the “ nature of law”, (2) the measure of 
values to be used in the selection, delimitation, and securing of interests, 
(3) the nature of the judicial process and of juristic method, (4) the relation 
of law —i.e., of the body of received precepts for the guidance of judicial 
and official action — to administration, (5) the relation of law, in all of its 
meanings, to the whole process of social control, and (6) the limits of effective 
legal action and means of making legal precepts effective. Of these Dr. Jenks 
ignores the first, which is immediately germane to his analytical method, and 
omits the second, since he does not regard the philosophical method as a 





1 (1933). 
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method of the “ new jurisprudence ’’, any more than it was recognized by the 
older English analytical jurisprudence. His views on the third are those of 
the nineteenth-century analytical jurists, and on the fourth those of the old 
line historical jurists. As to the fifth, a subject well understood and ade- 
quately treated at the University of London, especially at the London School 
of Economics, he has ideas which are anything but new, and as to the sixth 
he has the views of the analytical jurists of the last century. 

While Dr. Jenks quite ignores philosophy of law and philosophical juris- 
prudence, he begins with a remarkable philosophical conception of his subject. 
Kantorowicz has suggested that the science of law is often a science of words. 
Never was it more so than in the treatment of the nature of “law” in this 
new jurisprudence. ‘“ Law”, we are told, “ may be defined, provisionally, as 
the force, or tendency, which makes for righteousness.” According to the 
material upon which this force or tendency operates, we may distinguish the 
physical and the psychical. Consequently there is no figure of speech in 
speaking of “law” in physics. The laws known to the physicist are ge- 
nerically the same as those which dictate the number of witnesses to a will. 
They differ specifically in that the student of physical science is only an ob- 
server while the jurist is critic as well as observer.* But “in the triumphs 
of the architect and the engineer, the chemist and the surgeon, the farmer and 
the craftsman, we have such vivid examples of the benefits to be derived from 
a patient study of the laws of physical science, that we can feel no reasonable 
hesitation in attributing to such laws an overwhelming tendency toward 
righteousness.” * In the “ psychical sciences’, we are told, “in the order 
of historical evolution’ the types of law are: (1) “the theologian’s law”, 
(2) “ moral or social laws”, and (3) the jurist’s law.® 

At least three quite distinct things have been going by the name of “law ” 
in juristic discussions. The oldest use is to mean the aggregate of laws, the 
whole body of legal precepts which obtain in a given politically organized 
society. In a wider phase of this meaning it may refer to the authoritative 
body of grounds of or guides to judicial and administrative action established 
or recognized in such a society. In another sense the word is used to mean 
the legal order, the régime of ordering human activities and adjusting human 
relations through the systematic application of the force of politically or- 
ganized society. Most of what is called philosophy of law is a philosophical 
consideration of the legal order. A third meaning is employed by those who 
approach jurisprudence from a psychological standpoint. They commonly 
think of “law” in terms of the judicial process or of both the judicial and 
the administrative processes as phases of one type of governmental activity. 
In the languages of Continental Europe there is the further complication that 
the word which we translate as “law” means “ right ” also, and thus there 
seems to be a conception of “ right-and-law” which calls for analysis and 
definition. 

On the other hand, while the Frenchman can think of the universe as gov- 
erned by Jois and the German of physical phenomena as subject to Gesetze, 
neither would apply droit or Recht in such a sense. Our word “ law ”, thought 
of as an aggregate of “laws”, is capable of extension into the physical as 
droit and Recht invite extension into the ethical. 





2p, ‘x. # P. 5. 
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When, therefore, we are told that “law” is not used metaphorically in 
the physical sciences, we are asked to forget that what are now the natural 
and physical sciences began by taking over the idea of law from theology, 
which took it over from jurisprudence, or at least from Roman law. They 
began by assuming laws in the jurist’s sense imposed on the universe by a 
supernatural Byzantine princeps, and then, having the term, transferred it to 
new conceptions of what they had worked out as the order of the physical 
universe. It is true enough, as Dr. Jenks says, that “the moral and social 
sciences . . . have hived off” from theology. So they have in the modern 
world. But the medieval theology from which they hived off got the name and 
the idea of a law from Roman law, and certainly the Greek moral, social, and 
political philosophy, which is behind the Roman law, the medieval theological 
philosophy of law, and modern ethical, political, and juristic thought did not 
hive off from theology or from religious thinking. 

If in an account of “law” for juristic purposes we must take notice of 
everything to which the word “law” has been applied in English speech, we 
should need to consider also the philologist’s laws —e.g., Grimm’s law, the 
laws of phonetics, and the laws of grammar. Here we have a taking over 
from the physical sciences of a term which the latter had taken over from 
jurisprudence. But one gets very far afield when he seeks to unify all these 
meanings. 

Much is included by Dr. Jenks under “ moral or social laws”, such as 
“rules of etiquette ”, and rules of a sports club.? Indeed, he makes the term 
include formulated precepts for conduct in every sort of group except po- 
litically organized societies. But while all these things are law, it seems that 
what we have been calling international law is not. “ International morality ” 
is a more appropriate term for it! ®* One may well ask whether it does not 
make for righteousness quite as much as anything to which he attaches the 
label “ law ”. 

Having given us an ethical-metaphysical unification of the uses of the term 
“law” in English, Dr. Jenks next makes a short incursion into’ social philos- 
ophy. He tells us that “the Law of the State makes for righteousness only 
when it acts as a guardian of social life; either by resisting the foes, internal 
and external, which threaten that life, or by stimulating that life to further 
activity. The harmony which is the seal of its success is the harmony of 
individual interests with the general good.” ® In other words, law is a force 
which makes for righteousness. The law of the state is law only under certain 
circumstances. The explanation of such confused propositions is to be found 
in the manifold meanings of “law”. The “law of the state” here is used 
not to mean the legal order, but to mean the aggregate of state recognized or 





PF. &. 
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P. 12, . 

9 P. 25. Another example may be found on page 44. He says: “ The method 
of analysis, great as is its value to the jurist, has its limitations in that it assumes 
static conditions in its subject matter; whereas the laws of the jurist, like life it- 
self, are not-a being but a becoming.” The legal order is a process. So also the 
administration of justice whether judicial or administrative. But is this true of 
the authoritative guides to judicial and administrative action? They are recognized 
or established, are altered, superseded, repealed or become obsolete. But while 
they stand they are being, not becoming. 
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state imposed laws. It may well be that individual laws do not always make 
for righteousness. The idea is that law in the sense of an aggregate of laws 
is law in the sense of the legal order, looked at with reference to its ends, 
only under the conditions named. Austin’s scrupulous use of words, even at 
the expense of tiresome prolixity, deserves to be preserved in the new juris- 
prudence. 

Passing to the methods of jurisprudence, Dr. Jenks recognizes three, pos- 
sibly four: the analytical, the historical, the comparative, and “if this can 
be said to be a separate method, the critical.” 1° The analytical is held to be 
“the dominant method of jurisprudence”.1* First, then, he applies that 
method to the problem of the nature of law. In that analysis, it will be 
noted, he assumes that law is a body of laws and hence that analysis of a 
law will yield an analysis of law. This has been a postulate of analytical 
jurisprudence in England since Bentham’s saying that “law or the law... 
is an abstract or collective term which . . . can mean nothing more nor less 
than the sum total of a number of individual laws taken together.” 12 But 
certainly law in the sense of the legal order is not a simple aggregate of par- 
ticular laws, nor is this true of law in the sense of the judicial process or of 
the judicial and administrative processes. I doubt if it is even true of law 
in the sense of the body of authoritative materials for the guidance of judicial 
and administrative action. In that body of materials, doctrines, conceptions, 
an authoritative technique and authoritative ideals are quite as important as 
the rules upon which alone the analytical jurists have fixed their attention. 
Moreover, the historical jurists commonly use “law” to include the whole 
of social control,!* and Dr. Jenks is so far in accord with them as to say that 
the rules of etiquette “ may quite fairly be described as moral or social laws.” 14 
From any standpoint, therefore, this is a very difficult postulate to maintain 
and in view of all that has been written on the subject recently is hardly to 
be taken as a starting point without some comment. 

Postulating that law is an aggregate of laws, Dr. Jenks proceeds to the 
analysis of “a law”. The “ first essential element ”, he tells us, “is that it 
should aim at affecting human conduct.” 15 Accordingly, he holds that the 
declarations of fundamental rights in written constitutions, which in form are 
statements of fact, when reasonably interpreted “ are intended to impose upon 
all persons within their orbit a course of conduct consistent with them and to 
stamp as illegal any conduct which aims to change them otherwise than by 
constitutional means.” 1° This statement involves another postulate of Eng- 
lish analytical jurisprudence, namely, that a law is a rule, that is, a precept 
attaching definite detailed legal consequences to a definite detailed state of 
fact. In consequence, these formulations of ideals, to be the background of 
interpretation and application of rules, must be distorted int: rules, and then 
are criticized as a bad form of rule, having only a “ psychological value to 





10 P. 26. 

11 [bid. 

12 ; Works (Bowring ed. 1843) 141. 

13 y VINOGRADOFF, HISTORICAL JURISPRUDENCE (1920) 119. Compare also 
Maine’s discussion of sanction in INTERNATIONAL LAW (1888) 50-52 with 1 AUSTIN, 
JURISPRUDENCE (3d ed. 1869) 94. 

14 Pf, 9. 
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16 P, 32. 
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the statesman.” +7 In fact, such formulations have a very high value for 
courts, when rightly used, as providing an authoritative measure of values 
and providing definite statements of received ideals. 

Further consideration of this primary element in a law leads to an analysis 
of responsibility for omission to act, which, it is conceived, must be made 
in terms of the effect of sanction and of compelling obedience to a command. 
Looking back upon the analysis, Dr. Jenks says: “It may be well doubted 
whether the theory [7.e., of sanction as coercing active obedience] has any 
justification in logic ”,/8 and he consoles himself for this shortcoming of the 
theory by quoting Mr. Justice Holmes’ saying that the life of the law has not 
been logic, it has been experience. One may ask, however, what experience 
has shown us which logic and analysis had failed to disclose? Does not this 
show the inadequacy of the “ dominant method ” to explain the materials we 
are seeking to understand? Sociological and social-philosophical jurispru- 
dence, which Dr. Jenks casts out, step in here with a theory of interests and 
regard experience as pointing out how to maintain the general security by im- 
posing liability in these cases. 

Having established the primary proposition, the author finds four elements 
in a law: “ (i) the desire of the nation, expressed through its chief organ, 
the state, to influence the conduct of persons within its jurisdiction, (ii) in 
a direction deemed by the nation to be ‘right’, (iii) by the threat of ma- 
terial penalties or, possibly, by the promise of material rewards, (iv) which 
sanctions will be administered by tribunals or other machinery set up by the 
state for the purpose.” 2° As to the grudging concession to the ideal and 
ethical in law in the second “ element ” one might raise a query with respect 
to precepts provided for cases of equal fault, of no fault on either side, and 
of liability imposed on the so-called “insurance theory”. In such cases the 
security of the economic order requires a rule and there are many possibilities 
of a rule, usually equally “ right ” and equally void of intrinsic moral signifi- 
cance. It would seem that they are better understood from the standpoint 
of social interests and raise a question whether a philosophical method may 
not, after all, be profitable. 

In connection with Austin’s analysis of a law, the author takes up Austin’s 
use of the well-known term “ positive law ”; and here he makes a remarkable 
statement. He says that Austin apparently borrowed the term “ from his 
German contemporaries” and adds that, “whatever may have been the 
meaning put upon the word ‘ positive’ by its German inventors ”,?° Austin’s 
use of the term is arbitrary. He then tells us that Holland and Salmond 
appear to take over the phrase “ positive law ” “ from Austin or his predeces- 
sors”? — presumably the contemporary “ German inventors”. In fact, the 
term is to be found as far back as the thirteenth century in the Summa of 
Thomas Aquinas.*! Later it may be found in Pufendorf,?? in Montesquieu,”* 
and in Vattel.24 In English it may be found before Austin in Wooddeson’s 





17 Jbid. 
P. a6. 
P. 38. 
P. 42. 
T-II, q. 95, art. 2. 
DE JURE NATURAE ET GENTIUM (2d ed. 1684) lib. II, cap. 3, § 23. 
L’ESPRIT DES LOIS (1748) liv. i, ch. 3. 
Droit pes GENS (1758) préliminaires, § 27. 
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Lectures 2° and in Rutherforth.2® Of the books in Austin’s library 2” not 
by contemporary Germans, one may note Vattel and Martens.*® In other 
words, the phrase was not invented by contemporary Germans nor by any 
Germans, and Austin did not need to look outside of his English books in 
order to find it. 

Another objection to the term “ positive law”, we are told, is that it sug- 
gests “ positivism ”, and jurisprudence “ has little to do with Comtian philoso- 
phy.” 2° Perhaps, however, the philosophy from which Tarde and Vaccaro 
and Richard and Duguit and Lévy-Bruhl and. the American economic realists 
(e.g., Brooks Adams) wrote has as much to do with jurisprudence as a meta- 
physic which would unite all the meanings of “ law ” in English by a physical- 
ethical idea of a universal force tending to righteousness. 

Next the author takes up the historical school. This, he conceives, begins 
with Sir Henry Maine, as a result of the work of Darwin. As he puts it, 
“ The emergence of the historical method in the science of jurisprudence dates 
from the epoch-making work of Charles Darwin in the middle of the nine- 
teenth century.” 8° The work of Savigny and his school, it seems, was 
“directed to the field of what we should now call legal history rather than 
historical jurisprudence.” *_ Accordingly “ it was not until Darwin had formu- 
lated the famous theory of evolution that the possibility of generalizing in a 
similar way in the development not merely of single systems of national law, 
but of the concept of law as a force which migiit be expected to work with 
some degree of uniformity in communities in a similar stage of civilization, 
commended itself to jurists.” °? 

As to this, one might say that the general idea of evolution, as distinguished 
from the origin of species by evolution, by no means began with Darwin.** 
Hegel’s philosophy of history as the record of the unfolding of an idea in 
human experience, Savigny’s theory of law as something which was not 
made but grew, the ethical interpretation of legal history as the unfolding 
of an idea of right, and the political interpretation of legal history as the 
unfolding of an idea of freedom, are more than forerunners of historical 
jurisprudence. Historical jurisprudence begins with Savigny’s stress upon 
development rather than creation of law and the conception of his school that 
experience of life discovered principles of conduct which were translated into 
custom by further experience and formulated in legal precepts by jurists and 
lawmakers. The unfolding of the idea in experience is one way of putting 
what Dr. Jenks puts as the “ force ” working in different stages of civilization. 
It is a mistake to assume that the historical school before Maine had to do 
only with “the records of a particular legal system.” ** Hegel outlined a 
universal history of right and law.*® Gans began a universal history of the 
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5 Lecture 2 (1792). 
InstiTuTEs OF NaTurAL Law (1754) bk. I, ch. 1, § 10. 
See the list in the Introduction to the third and subsequent editions. 
PRECIS DU DROIT DES GENS (1801) Intr. § 2. 
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33 Even the idea of the origin of species by evolution had been in the air since 
Lamarck, PHILOSOPHIE ZOOLOGIQUE (1809). 
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law of inheritance in which he sought to interpret its development in all sys- 
tems and among all peoples as a realization of the idea of freedom.** Puchta 
went further.27 He sought to show us the idea of freedom unfolding in a 
great chain of human experience, Babylon, Egypt, Greece, Rome, Western 
Europe, each handing on its experience to the next, in which the idea progres- 
sively rid itself more and more of the accidental and unfolded more com- 
pletely. 

Thirdly, Dr. Jenks recognizes the comparative method, revived, as he sees 
it, by the event of the World War. “It was not until after the war, at any 
rate in English-speaking countries . . . that the comparative method bore 
substantial fruit.” #8 It is true enough that there has been a notable revival 
of interest in comparative law throughout the world in the twentieth century. 
Meili’s Institutionen der vergleichenden Rechtswissenschaft,?® Lambert’s La 
fonction du droit civil comparé,*® Roguin’s Traité de droit civil comparé: 
Successions,*: Del Vecchio’s Sull’ idea di una scienza del diritto universale 
comparato *? which has been translated into English, French, Spanish, and 
German, Saleilles’s La fonction juridique du droit comparé in Festgabe fiir 
Kohler ** suffice to show that a comparative movement was active in juris- 
prudence long before the war. As to the English-speaking world, the work 
of Dean Wigmore in procuring translation of German, French, and Italian 
treatises on criminal law and criminology, and on philosophy of law; his work 
in procuring translations of standard works on the history of the law of 
Continental Europe; and his work in the compilation of the Evolution of 
Law Series, was begun and largely completed before the war. Little which 
has been done in English-speaking lands since the war can be said to have 
been so fruitful. 

One feature of the new comparative method, as it is explained to us, is 
specially illuminating. ‘‘ The comparative jurist of the new school demands 
severely that like shall be compared with like, that is to say, that the subject 
matter for comparison shall be a perfectly definite institution.” ** Hence it 
would not be allowable to make a functional comparison of different institu- 
tions employed in different legal systems to attain the same end. For ex- 
ample, the civilian works out all manner of results in order to prevent an 
unmerited acquisition of benefits by resorting to the analogy of a pledge. He 
finds tacit hypothecations. The common-law lawyer usually reaches these 
results by turning to the analogy of a trust. He finds an implied or con- 
structive trust. If one compares pledge with pledge and trust with absence 
of trust, he misses what is most significant in the two systems. Certainly 
such a work as that of Maitre Lepaulle upon trusts *° is a noteworthy con- 
tribution to jurisprudence as well as to comparative law. Is not a comparison 
of the technique of the civil law, and its reliance on written texts and develop- 
ment by analogy of legislative pronouncements, with the technique of the 
common law, relying on reported judicial experience and finding analogies in 
decided cases but not in statutes, or a comparison of received ideals both in 
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respect of times and of systems, as fruitful for a science of law as a rigidly 
limited comparison of institutions? British jurisprudence has always hewed 
to a political interpretation, and there is nothing “ new ” in such an attitude. 
Indeed, Savigny had something to say about it nearly one hundred years 
ago.*® 

A “new” jurisprudence which has nothing to say of the revival of philo- 
sophical jurisprudence in the twentieth century, which on its analytical side has 
not heard of Hans Kelsen, which in its list of legal historians puts Calisse 
(whose little manual happens to have been translated into English) for Italy, 
and knows not Salvioli (whose eighth edition is a model of what a history 
of a people’s law should be) and takes what is suspiciously like a natural- 
law view of the function of comparative law, is new only in falling far short 
of the high standard, even if maintained in narrow lines, set by Holland and 
Pollock and Salmond. 

One gathers from the preface that the author expects his book to supersede 
Pollock’s First Book of Jurisprudence ** as an introduction for students of 
arts, economics, history, and philosophy. The grasp, accuracy, and insight 
of Sir Frederick Pollock’s little book will probably enable it to hold the ground 
for a long time to come, even if it is not annotated to the current decade. 


RoscoE Pounp.* 





CASES ON THE LAW oF PERSONS AND DomeEsTic RELATIONS. By William E. 
McCurdy. Second edition. Chicago: Callaghan and Co. 1933. Pp. 
xix, 896. $6.50. 


The author, who is a professor of law in Harvard Law School, published his 
first edition of this work in 1927. In spite of the total omission of topics 
like those of aliens, drunkards, and insanity, and still further omissions in 
the topics chosen for treatment, “ such as husband and wife as witnesses for 
and against each other . . . , crimes of married women and infants... , 
rights of inheritance . . . , dower and curtesy . . . , and conveyances be- 
tween husband and wife or between parents and child in fraud of creditors ”,1 
because of the possible treatment of these matters in other courses, the 1927 
opus reached the rather appalling total of more than 1250 pages. It was 
reviewed by Professor W. G. Rice, Jr.2 of the Wisconsin Law School, by 
Professor W. H. Farnham ® of the Cornell Law School, by Geoffrey May,* 
and probably by others. It seems worth while to reproduce some of the 
comments of these reviewers as a background for the consideration of the 
new edition. 

Mr. Rice said: “ The size of the work, as well as its content, has been 
guided by the curricular policy of the Harvard Law School, which at length 
has decided that marriage and divorce is a subject that should be offered, 
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and has accordingly doubled the length of its course in Persons and Domestic 
Relations (Professor McCurdy in cathedra) so that it now consists of sixty- 
four lecture hours.” Of this increase Mr. Farnham slyly remarked: “ What 
teacher of domestic relations can escape envying a man who has convinced 
his school that it would be better to omit the course entirely than to devote 
to it less than four semester hours!” As to Mr. McCurdy’s opinion that the 
thousand pages of cases, excluding footnotes, could be “ adequately covered 
without difficulty ” though this amount of material “on some other subject 
could not be”,® Mr. Rice said: “ Here Mr. McCurdy speaks with greater 
conviction (and more experience) than the writer of this review. But he 
does not banish a suspicion that he has let ambition run away with 
temperance.” 

Considering the extent of the omissions and the length of the course, Mr. 
Farnham thought that, by a closer editing of the cases chosen, Mr. McCurdy 
could have, “as suggested by Professor Rice in his review of the book, found 
room, without increasing the number of pages, to include citations to non- 
legal discussion of the tremendous ethical and sociological problems pre- 
sented by the family relations.” Mr. May, on the other hand, took the 
view that: “In the field of the domestic relations theories are as diverse as 
the emotions ”, and “in leaving sociological theories entirely to classroom 
discussion, Mr. McCurdy has made his book the more universally of service.” 

Mr. Rice pointed out that “The footnotes, totaling about two hundred 
pages, consist chiefly of lists of cases under topical headings. . . . And little 
but case material is there; textbooks are hardly mentioned; articles as 
rarely, ‘due chiefly to the almost total absence of law review material of 
merit’”. Mr. Farnham thought that Mr. McCurdy’s assertion anent the 
dearth of meritorious law review material was “so sweeping as fairly to 
invite contradiction ”, and drove his point home with the remark that if 
Professor Beale’s Haddock Revisited,® and Professor Goodrich’s Matrimonial 
Domicile,’ “are not ‘of merit,’ it is clear that writers in law reviews face 
an almost impossible task.” Mr. May apparently not only agreed with the 
other two reviewers that more text matter ought to have been made avail- 
able to the student, by mere citation, but seemed to come an appreciable 
step closer to the attitude of the present writer by suggesting the actual in- 
clusion of informative matter of the textbook type. Said he: “ The foot- 
note citations of cases are more inclusive than informative; the casual student 
may glean from a compilor’s [sic] brief analysis of groups of cases a breadth 
of understanding which, if left to his own resources, he will never acquire. 
But that is a question of teaching method.” 

This writer is an “old fogy ” who, after experimentation with the case 
system both as student and as teacher, has remained profoundly convinced 
of the inadequacy of the “ pure ” casebook as a medium for undergraduate 
instruction. His conception of the ideal method is that so cogently advo- 
cated by the late George Richards in the preface to the third edition of his 
Treatise on the Law of Insurance,® that is, the combination of an excellent 
text, many summarized decisions, and a reasonable number of truly leading 
cases in extenso. Since “ each decision is but a pin point on a vast surface ”,° 
Mr. Richards stated this conclusion: 
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“Not only then is it obvious that the expert master can deduce general principles 
from a wilderness of reported cases more successfully than can his inexperienced 
pupil, but it seems to follow also that for an accurate presentation of unchangeable 
doctrines and of the maturest views of the courts on mooted points as well, a good 
text-book furnishes a useful adjunct in the class room. Only thus can the results 
of past labors of myriads of workers in the judicial field be garnered and sorted 
out for present use.” 1° 


Holding these views, then, the writer has been interested, and at times 
amused, in watching for a quarter of a century the back-swing of the pendu- 
lum. In the language of another reviewer, “ We have gone so far from the 
traditional case book of the Langdell-Ames type that we should be sur- 
prised if a modern case book . . . did not add the saving words ‘ and Mate- 
rials’ to its title, — words which, salva reverentia, may be compared to the 
filioque of theclogical discussion.” 11 The struggles of casebook compilers 
to cover even the topics which simply must be covered and at the same time 
to keep their volumes even moderately within the mental and temporal ca- 
pacity of the student, to say nothing of the temporal limitations of the law 
school curricula, would be more amusing to the reviewer if he did not con- 
sider the situation almost tragic from the point of view of the average stu- 
dent. What Mr. Radin says of Professor Sturges’ huge book on Debtors’ 
Estates seems to this reviewer equally applicable to any of the new case- 
books, including the one now under consideration: 


“Undoubtedly, if any student reads the entire book and remembers its substance, 
looks up the cases and articles referred to, he will have gained a portentous knowl- 
edge of the law [of the subject] . . . , quite outside of the class-room discussion 
on all the points which this mass of materials elicits. It needs a sturdy optimism to 
suppose that this can be done within the niggardly two semester hours that are 
usually allotted to the subject in most law school curricula.” 12 


How Mr. McCurdy has been influenced in the second edition by his ex- 
perience by the reviews of the first, and, perhaps, by the unwillingness of 
teachers with less generous time allotments to wrestle with a book of twelve 
hundred and fifty pages, we will indicate, for the most part, by quotations 
from his preface: 


“The objects of this edition have been: First, to make a substantial reduction in 
the size of the book; second, to include significant material of the past seven years; 
and third, to make those changes which class room experience in using the first 
edition has shown to be desirable. 

“The size of the book has been reduced from 1203 pages of text to 871. The 
number of principal cases has been reduced from 390 to 266. Forty-three new 
cases have been inserted. The footnotes have been completely revised and in some 
places re-arranged. Statements of and quotations from many cases have been 
added. Extensive references have been made to law review articles and comments 
— material which has greatly increased in volume in the subject of domestic rela- 
tions during the last ten years. [Italics supplied] 

“Certain topics treated in the first edition have been omitted: .. . ‘The Con- 
tract to Marry’; ... ‘Miscellaneous Grounds for Divorce’; ... and ‘ Inter- 
national Jurisdiction over Marriage, Separation, and Divorce.’ . . .* In Part III 
Chapters 1, II, and III of the first edition have been made into a short introductory 
note; . ...”18 





10 P, ix. 

11 Radin, Book Review (1932) 19 VA. L. Rev. 885. 
12 Jd. at 886. 

13 2d ed., p. iii. 
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These omissions and changes mean, among other things, that one searches 
the index in vain for the titles conflict of laws, domicil, and breach of 
promise to marry, and that three chapters on Legitimacy, Adoption, and 
Duration of Infancy have been replaced by three pages of text, quoting 
Blackstone, Kent, and Stimson’s American Statute Law,'* and citing, but sel- 
dom summarizing, many more recent cases and law review comments. The 
second edition opens with a quotation from Sir James Dalrymple of Stair 
and another from Blackstone on “ The Nature of Marriage”, and what may 
be called “latent ” textbook material appears in abundance throughout the 
volume, though mostly in the footnotes. 

Why this grudging recognition of the principle involved? Can any book 
on persons and domestic relations really justify itself without even touching 
the fundamental concepts of the conflict of laws or of domicil, or even the 
unsavory but ever present “ breach of promise”? Will not some courageous 
compiler of a modern “ casebook”, braving the charge of heresy, frankly 
concede that all topics in his subject ought to be treated, and that those 
which limitations, of any kind, do not permit to be treated by the “ case 
system ” ought to be touched, at least, by the “ text system ”? 

The writer happens to be even more generously treated as to time allot- 
ment than Mr. McCurdy, since his course in persons is one of sixty-nine lec- 
ture hours. He is not tempted, however, to give up the combination of text- 
book, illustrative leading cases, and lectures. He finds that this method 
enables him to treat substantially every topic omitted in the volume under 
review, and to put a deal of emphasis on those like domicil and conflict 
of laws which he considers vital parts of any course in persons. 

In conclusion, and in admiration, let the writer say that he wishes very 
heartily that Mr. McCurdy had put the same amount of ability and diligence 
in research into the preparation of a textbook on persons, with an appendix 
of illustrative cases im extenso, and an abundance of summarized cases in 
the footnotes, along with the references to the other literature of the subject. 
To have the benefit of Mr. McCurdy’s high scholarship in a form which 
accorded with one’s ideal as to method of teaching would be a real joy. 


GeorcE B. Eacer, Jr.* 





INSANITY AS A DEFENSE IN CRIMINAL Law. By Henry Weihofen. New 
York: The Commonwealth Fund. 1933. Pp. xi, 524. $3.75. 


Aided by a grant from the Legal Research Committee of the Common- 
wealth Fund and working under the direction of the faculty of the University 
of Chicago Law School, Mr. Weihofen has produced an exceedingly helpful 
handbook. The task which he set for himself was laborious, to find and read 
every American case and the representative English cases dealing with mental 
irresponsibility as a defense in criminal law, to study all the current English 
and American legislation, and to bring to bear upon some aspects of the sub- 
ject the continental authorities. The plan of his book seems obviously to 
have been suggested by that of Professor Sheldon Glueck’s authoritative 
treatise, Mental Disorder and the Criminal Law.’ Mr. Weihofen’s main pur- 
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pose appears to have been to stress the legal features of the problem rather 
than the psychiatric and sociological aspects upon which Professor Glueck 
placed his emphasis. Of course, Professor Glueck did not neglect to state 
the existing legal rules, and discuss representative cases; nor does Mr. 
Weihofen disregard the opinions which experts in mental disorder and penol- 
ogy have offered as to the inadequacies and absurdities of the orthodox legal 
concepts. In some respects, Mr. Weihofen has done little more than to 
amplify and supplement Professor Glueck’s authorities and bring his book 
down to date. 

But he has done it in a most workmanlike manner. He makes a meticu- 
lously accurate statement of each variety of rule which the courts have pur- 
ported to apply in determining the exact test of legal irresponsibility, in allo- 
cating the burden of proof, including the effect thereon of the presumption of 
innocence, and in prescribing the pleading and procedure for determining 
irresponsibility at the time of the offense, before indictment, after indictment 
and before trial, after verdict, and after sentence. He summarizes the sug- 
gestions for reforms, furnishes a comprehensive bibliography, a table of cases, 
a table of statutes, and a reasonably complete index. Indeed, it would be 
difficult to construct a volume better fitted to furnish the reader with an ex- 
position of the existing law upon this subject in the United States, and to 
start him upon an investigation of the pertinent legal and scientific authori- 
ties. It does not show much originality and is not exciting reading, but it is 
a useful demonstration of the failure of our courts to think through a most 


troublesome and important problem. 
E. M. Morcan.* 





THE FEDERAL Girt Tax. By Kingman Brewster, James S. Y. Ivins, and 
Percy W. Phillips. New York: Clark Boardman Co., Ltd. 1933. Pp. 
xi, 145. $3.00. 


This first book devoted exclusively to the federal gift tax may win signifi- 
cant professional esteem. The established standing of its authors alone might 
vouch for this. But aside from personalities, it is highly desirable that at an 
early stage in the practical application of a new fiscal mechanism? both 
judges and practitioners should have before them a comprehensive and critical 
review of the creative enactment, the administrative regulations, and the 
forms. Only with such aid will the various problems of constitutional validity 
and statutory interpretation be seen in their interrelations, as affecting seg- 
ments of a common plan. Also, in dealing with the gift tax, the profession 
must consider more than mere internal unity. There are very important 
areas of contact, at once technical and practical, with the income tax and the 
estate tax. Interaction in these areas the authors explain, and illustrate by 
tables suggesting methods of ascertaining with considerable exactitude how 
much clients stand to gain or lose through specified courses of conduct. 

It is true that some at least of the foregoing objects might be attained by 
articles or notes in legal periodicals. For instance, one law review published 
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1 Of course there was a gift tax in the period 1924-1925. But this died young, 
was little litigated, and now seems an extremely crude bit of draftsmanship. 
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an acute commentary on the gift tax of 1932 very shortly after the law was 
enacted.2 But, proud as American law students and practitioners feel of their 
periodicals, it can scarcely be denied that separate volumes each devoted to a 
single topic are more likely to become works of regular reference in the 
average law office. This is due not alone to the instinctive preference for a 
book as compared to a magazine; we all realize that books stand a better 
chance of being kept up to date by supplements and new editions; the legal 
review must seek fresh fields and pastures new. Hence this timely volume 
is likely to be markedly important in promoting symmetrical development of 
gift tax law. 













J. M. Macutre.* 












a PLEBISCITES SINCE THE WoRLD War. Two volumes. By Sarah Wambaugh. 
i Washington: Carnegie Endowment for International Peace. 1933. Pp. 
1% xxiv, 603; xiv, 614. $5.00. 

The reception given Miss Wambaugh’s Monograph on Plebiscites! 
amounted to a recognition that this subject was her own without serious 
it rivalry. It is therefore with an assurance of scholarly and exhaustive study, 
A} and careful and discriminating exposition that one takes up these new vol- 
umes. After reading the two works one may confidently assert that hence- 
1 forth the name of Sarah Wambaugh will as naturally occur to one’s mind in 
e connection with plebiscites as does that of Wigmore with evidence, or of 
Williston with contracts. 

In this new work the author is at once historian and political scientist. 
Her problem was not only to describe each plebiscitary experiment in its 
peculiar setting but, in addition, to seek to draw certain lessons from the 
post-war experience in order to ascertain the value of the plebiscite “as a 
tool in the workshop of political science.” Her purpose therefore was the 
study of the post-war plebiscite “so that we may discover our errors as 
well as perfect our technique for the future.”? The author’s investigations 
were not merely documentary and archival; she visited all of the areas in 
Europe in which formal plebiscites were held, gaining first-hand impressions 
and views, official and otherwise. She had in addition an invaluable ex- 
perience as adviser to Peru in the Tacna-Arica matter. 

After a general historical summary, Miss Wambaugh takes up each of 
the formal plebiscites in chronological order: Schleswig, 1920; Allenstein 
and Marienwerder, 1920; Teschen, Spisz and Orava, 1920; Klagenfurt, 1920; 
Upper Silesia, 1921; Sopron, 1921; Vilna, 1920-1921; and Tacna and Arica, 
1925-1926. Enough space is given to each plebiscite to set forth its historical 
background, the negotiations leading to the determination for a plebiscite, 
the machinery set up, its manner of functioning, and the final results. Of 
all of these Schleswig was the most successful in its machinery, operation, 
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2 Legis. (1932) 32 Cor. L. Rev. 1205. This note travels rather more deeply 
into certain analogies and technical possibilities than does the book of Messrs. 
Brewster, Ivins, and Phillips. Hence it is well worth consulting. 
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and eventuality. It has been acquiesced in by Denmark and apparently by 
Germany. For the rest of the world it has become a closed question. While 
admitting that “rough justice” was done in the Allenstein and Marien- 
werder plebiscites, the author criticizes the dilatory tactics of the Inter- 
Allied Commissions and their inadequate control over the areas prior to the 
voting. As to the attempted plebiscites in Teschen, Spisz, and Orava, the 
failure to carry through the plebiscites is attributable to the inadequate meas- 
ure of control and supervision over the area vested in the International Com- 
mission during its period of existence. The decisive vote in the Klagenfurt 
plebiscite was so convincing that it is not likely to be disturbed. Upper 
Silesia presented a much more complicated situation, as to which neither 
Germany nor Poland was satisfied. The author criticizes the personnel of the 
Inter-Allied Commission for its lack of nonpartisan character. The necessarily 
neutral control was lacking; “ there can be no question that both sides [2.e., 
Germany and Poland] used terror and cultivated hate for political pur- 
poses.” ® “ The Convention of Geneva [of May 15, 1922, between Poland and 
Germany] has proved both the German contention that the area was in- 
divisible industrially, and the Polish contention that it was divisible politi- 
cally.” * The provision for a plebiscite in Sopron amounted to a revision of 
the treaties of Saint Germain and Trianon by which Sopron had been at- 
tached to Austria. The plebiscite returned the area to Hungary, but “ the 
vote is not convincing either . . . way” because “ proper safeguards for a 
free and fair plebiscite were lacking”. The attempted plebiscite in Vilna, 
as the first proposed and attempted by the League of Nations, was abandoned. 
That attempted in Tacna-Arica was never held. The preparations for a 
plebiscite in the Saar Valley “an artificial device resorted to for economic 
purposes rather than to settle any dispute over nationality ”’® are still in 
process, with additional complications arising since the work was printed, 
due to the advent of Hitler. Miss Wambaugh’s conclusions as to Tacna- 
Arica are naturally of especial interest. In her opinion the initial difficulty 
there grew out of the too narrow and perhaps legalistic award of the arbi- 
trator, resulting in the absence of the necessarily neutral control and ad- 
ministration of the area prior to a plebiscite. In short, Chili was in con- 
trol and no real plebiscite was possible. It is true a settlement has been 
effected, but the United States was not saved thereby from “ diplomatic 
humiliation and reproaches of partisanship.” 7 

In such fashion may the results of the post-war plebiscites be summarized. 
Only two of them have been successful without question. From the experi- 
ence of all of them the author propounds eighteen propositions for the 
guaranteeing of a free and fair vote. The heart of the matter would seem 
to lie in the functioning of a neutral commission with a desire for a free 
and fair vote and power adequate to secure it. The practical supersession 
of the sovereignty of each contesting power during the plebiscitary period 
is a condition precedent to the exercise of adequate powers by a plebiscitary 
commission. “ A plebiscite not effectively neutralized is a crime against the 
inhabitants of the area as well as against political science itself ”.® 

In an appendix the author describes the seven unilateral consmltations for 
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plebiscites. There is an adequate bibliography. The second volume sup- 
plies the official documents to support the text of the first. It would have 
been a valuable contribution in itself. The two volumes together consti- 
tute a work which will be heavily drawn upon. No one need attempt to 
do it over. 

J. S. REEves.* 





THE JEws AND Minority RicHTs: 1898-1919. By Oscar I. Janowsky. New 
York: Columbia University Press. 1933. Pp. 419. $3.75. 


All who are interested, whether as lawyers or as political scientists, in the 
post-war régime for the protection of minorities will welcome Mr. Janowsky’s 
historical study. For the political scientist it presents a painstaking picture, 
clear for all its complexity, of the growth of a political ideal fed from the 
most variegated of sources to eventual realization in one of the momentous 
achievements of the Peace Conference. From the narrowly legal point of 
view the 149 pages of Part III are of the greatest interest. This part is con- 
cerned with the influence of the Jewish demands for “ national rights ” during 
the Paris peace negotiations. The decisive réle played by the Jews in the 
negotiations leading up to the minorities treaties is well known, but it has 
never been presented with the wealth of detail and the restrained judgment 
which the author displays in his account. In particular, Mr. Janowsky 
emphasizes that “ the Peace Conference went beyond the 19th century prece- 
dent which had prescribed equality of treatment irrespective of religious 
affiliation.” 1 This advance consisted chiefly in the recognition of “ group 
rights ” of minorities of race, language, and religion; that is, of the right of 
such minorities to perpetuate their distinctive differences. In the author’s 
view, it is directly traceable to a Jewish movement in this direction which 
culminated in the demands of the Committee of Jewish Delegations at the 
Peace Conference. 

Sufficient has been said to indicate the significance of this study for one 
who seeks to understand the true scope of the modern system of minorities 
protection. It may be added that Mr. Janowsky’s work is eminently scholarly, 
and is based on a mass of material otherwise unavailable. The twenty-one 
page bibliography confirms the impression produced by the text. Although 
it has a thesis, that thesis is treated honestly and without bias. 


Juttus StTone.** 





CASES AND MATERIALS ON THE LAW OF TRUSTS AND ESTATES. Two volumes. 
By Richard R. Powell. St. Paul: West Publishing Co. 1932; 1933. 
Pp. xliii, 1027; xxxvii, 1040. $6.00 a volume. 


It is part of the tradition that when difficult issues call for decision, a judg- 
ment must be given though the difficulty of deciding be great. The principle 
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of “ judicial parsimony ” does not include judicial abdication. But there is 
not the same present necessity of definite judgment in reviewing books. A 
slower growth of opinion meets the need. At its best, a present judgment of 
casebooks is ex parte, unaided by trial and too early to be mature. 

These suggestions seem specially applicable to Mr. Powell’s book. It is 
something into which to feel one’s way slowly, searching for its purpose 
and the degree of fulfillment. It is innovation on a wide perspective, and it 
is important. It does not alone gather the harvests of many years of exact 
information; in purpose, scope, selection, and arrangement, it is the maturity 
of long reflection by an able lawyer. It is the privilege of works of this 
character to receive experienced judgment, after test and trial and a slow 
crystallization of opinion. All else is tentative. 

Mr. Powell’s share in the new “ Property Series” arranged at Columbia 
includes Cases on Possessory Estates+ and the present two volumes. The 
latter are intended to replace separately taught courses in wills, trusts, and 
future interests. It is, therefore, a consolidation of adjoining areas, not small 
in themselves. Their blurred boundaries have long been recognized. Con- 
fessedly, parts of the constituents have been left out. Mr. Powell thus puts 
the basis of selection for omission; “ only those topics have been omitted 
which . . . did not seem deserving of retention.” ? All will agree with the 
tule; many will question its application.® 

The basis of selection for inclusion is not so frankly stated. It seems to 
rest in part upon the idea of “ the unity of this body of material”.* But the 
unifying principle is not entirely clear. Mr. Powell suggests that future inter- 
ests are seldom created in an instrument which does not also generate a trust, 
that a trust is even less frequently created without an accompanying future 
interest, and that a will is the instrument most commonly used to create 
either or both. This sort of unity may perhaps be described as the unity of 
common associates. It is evident at once that it is not synonymous with 
analytical unity, nor necessarily with unity in historical development. The 
social and economic problems frequently diverge. The safeguards to be 
thrown around testamentary dispositions by attestation and probate are not 
dependent upon the question whether a man’s property should be permitted 
to pass at death into further private ownership, nor is the question at one 
with the policy which permits or prohibits the trust to insulate ownership 
from the responsibilities of management, especially when the trust is spend- 
thrift or the like. The formulation of a policy toward charitable trusts 
depends on still other considerations. The rules against perpetuities and 
accumulations are relevant to some but not all of the subjects involved. 

The evidence indicating a use of the principle of associative unity is 
strengthened by the statement that “the editor could recollect no such 
divisions [ wills, trusts, and future interests] in his practical experience at the 
bar.” 5 So one is drawn to the belief that selection for inclusion has pro- 
ceeded on a basis of attempting to visualize all the resources of professional 
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learning upon which the draftsman may possibly have to call when he starts 
the preparation of his client’s will.* 

If the potential needs of the draftsman properly define the scope of a 
course and determine the materials to be gathered into association for teach- 
ing purposes, the question arises whether there are not other fields where the 
same is true.? Counsel called upon to draw an agreement for any complicated 
modern business arrangement must have command of far more than the 
principles commonly thought of as those of contract. If he is asked to frame 
the agreement by which one corporation is to buy the entire assets or securi- 
ties of another, his potential need reaches into many fields, especially if he is 
to close the contract after passing upon the “ legalities”. It may be doubted 
whether a course in landlord and tenant law can be designed to avoid need of 
wide correlation from other training even in drawing a lease, if it be one of an 
important business property. Rules drawn from any or all of such fields as 
titles, mortgages, tenancies, arbitration, valuation, agency, and representa- 
tions blend indescribably when the document is a fire or other risk policy. 
The problem is intensified in the corporate mortgage. There is no need to list 
the possibilities. 

Mr. Powell and his advisers do not appear to be hampered in their Restate- 
ment of the Law of Property, covering possessory estates and future interests, 
by the exclusion of wills and trusts.* He has made a separate book and a 
separate course for possessory estates. True, this is a first-year course, so 
that the time of treatment controls. Yet possessory estates are often created 
by wills or other instruments, and at the same time a trust and a future estate. 
The trustee to whom an immediate estate in fee is devised or granted has a 
possessory estate. His counsel will have some problems to meet, the answers 
to which are in the other book and the other course. 

It must be recognized that no lawyer can escape the task of correlating the 
materials of his profession. They must come from many sources and many 
courses. In practice, one quickly realizes that cases are not in pigeonholes 
and can never be put there; the penalty of thinking so is disastrous surprise. 
Conceding, of course, that a principal aim of education is the ability to cor- 
relate, there are no implied limits upon the process. No given regrouping 
supplies all the materials of analysis and solution. 

No one will disagree with Mr. Powell’s belief in early and insistent em- 
phasis on relational thinking from case to case, precept to precept, and insti- 
tution to institution, and that, to the extent subjects have true commonalty, 
they should be drawn together for study so far as the practicable limits of 
course-design will permit. Perhaps there is sufficient common quality in wills, 
trusts, and future interests to warrant the experiment. But if so, it ought 
to be something inherent in the subjects themselves, through the underlying 





6 It may be a deed of trust, so that the Statute of Wills fades away, except as 
warning is given by such material as Chapter 5, Inter Vivos Transactions with Post 
Mortem Operation. 

7 Some work in the field of business associations strongly tends in this direc- 
tion, with agency, partnership, corporation, and other cases interwoven into one 
collection, and there intermixed with each other, perhaps hopelessly so. Mr. 
Powell does not go so far; his chapters, sections, and sub-sections fairly keep 
separate the cases involving the particular problems, however common they may 
be, of wills, trusts, and future interests. His strong analytical turn of mind stops 
him short of the utter blending process. 

8 See Property RESTATEMENT (Tent. Draft, 1929) 7, 28, 32. 
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principles and the issues raised for litigation,® rather than the fact that the 
craftsman must know a good deal about all of them when he is planning and 
executing the disposition of his client’s property. So tested, the association 
remains rather more of a confederation than a union, and the result of assem- 
bling these materials more nearly resembles a holding company than a 
consolidation. 

The question recurs many times in examining these volumes whether Mr. 
Powell has done more thar to arrange study of a segment of one subject for 
a time, followed by a segment of another, and so forth. There appear to be 
more or less complete swings back and forth between these three subjects as 
the course unfolds.’° Wills for a time; then trusts; then future interests; 
then more trusts or more wills and back to future interests. This may be 
feasible and it may be an aid to relational thinking, but it seems short of 
proving unity. 

Mr. Powell states four stresses for which he has sought. Selection of his 
material has clearly been in part determined by these. The first and most 
obvious is information. That objective is won. Give him two thousand pages 
and the surprise is not that the harvest is bountiful but that one’s expecta- 
tions were so restrained in comparison with the result. With extraordinary 
success, he has built a vast panorama and at the same time filled it in with 
infinite detail of specific information. Again and again one stops reading, 
startled by a penetrating question put by Mr. Powell to throw some detail 
into high relief. A minority of the questions are left unanswered. References 
at least suggest the answer; the case or statute has been found and given. 

The system of questions appear to be the means to achieve the second stress 
sought, that is, to force comparisons of cases and statutes, and produce the 
relational thinking which Mr. Powell optimistically thinks will have been done, 
and well done, before class. Selection of material has been made to point the 
questions. Insofar as Mr. Powell’s part is concerned, he definitely succeeds. 
The path to thought is clearly indicated. The doubt is whether any group of 
students will be able to play the part assigned them. Fine distinctions are sug- 
gested. Mr. Powell says: “ By this device [questions] the students, when 
they come to class, are nearly as far along as otherwise they would be at the 
end of the class.” It seems optimistic to believe that the many and diverse 
minds in a large class will for themselves reach such accurate conclusions, 
with reasonable unanimity, that re-working of the ground and pulling of weeds 
will be unnecessary in the class hour, so that “ the class time can be used in 
going further.” 11 

The third stress is more vague. “ Practical utilization of . . . theoretical 
knowledge ” !* is the theme, with references to the burden and complexity of 





9 See O’Toole, Book Reviews (1933) 7 St. Joun’s L. REv. 379, (1933) 8 id. 
at 217. 

10 For example, Chapter 6 is trust material; Chapters 7-9, will material, ex- 
cept one section on constructive trusts in will cases; Chapters 10-12, trust material; 
Chapters 13~-18 are the language of future interests; Chapter 19 deals with the de- 
termination of whether future interests are legal or equitable; Chapter 20 has two 
sections on future interests in non-freehold property and one largely devoted to 
trust problems as related to insurance policies. The path followed in these chapters 
seems fairly typical. 

11 Vol. 1, p. viii. This optimism seems to be shared. See Masters, Book Re- 
view (1933) 82 U. or Pa, L. Rev. 191, 194. 

12 Vol, 1, p. viii. 
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taxation statutes, the diverse corporate issues in which trustees may find 
investments, the effort to minimize the gap between theory and practice, to 
emphasize the approach of the draftsman, and bring in a larger ingredient of 
problems as to trustee’s management. It may be questioned how far the 
finesse of state and federal income and estate taxation can be presented in the 
five hours allotted to Chapters 21 and 22 by the schedule in the appendix. 

Two of Mr. Powell’s phrases concerning this third stress trouble me: “ to 
minimize the gap between theory and practice;” and “to emphasize the 
approach of the draftsman.” 1% This is the language of prefaces, which he 
might have been expected to avoid. It does not seem possible that these are 
phrases thrown to that small group of disturbed writers who seem to deprecate 
the very things which make Mr. Powell’s work so excellent — the tremendous 
range of the cases and his penetrating analytical question-comments on them. 
He did not get the power to grasp his subjects over-all, and by these comments 
to illumine the most intricate parts of them, by adherence to the present-day 
dogma that “intelligent men can learn that dialectical technique in about six 
months.” +4 His own work belies the idea that a study of cases, statutes, and 
other legal materials is theory or creates any spread between theory and 
practice. Decided cases and enacted statutes are not theory; the theory lies 
in the belief they are not practice. Given cases and statutes and Mr. Powell’s 
intelligent handling of them, there is no occasion to speak of minimizing the 
gap between theory and practice. 

For the fourth stress, Mr. Powell seeks the social implications of clauses 
written into wills and trust deeds, of wealth accumulation, and of the institu- 
tions of inheritance and testamentary dispositions. It is in respect of these 
that the lawyer is to “exercise his skill as a social engineer”.15 Certain 
chapters are mentioned as the places where this stress is Jaid.1*° The material 
suggests questions of state and social policy involved in allowing private 
succession to private property at death. It implies taxation as the means of 
appropriation and redistribution. It might have suggested that the material 
on taxation would show the extent to which testamentary gifts to charity are 
exempt from state or federal taxation, but Chapter 22 is silent on the subject. 
It might also have suggested to the student a consideration of the equally 
important social question of how far private property taken by death duties 
is soundly used by public officials, and how far the quite generally exempted 
and favored gifts to charities of all sorts are in accordance with a wise policy.'” 





13 Jbid. 

14 Frank, What Constitutes a Good Legal Education (1933) 19 A. B. A. J. 723, 
726. Cf. Mr. Powell’s preface to Cases on Possessory Estates (1933) v and vii. He 
probably does not mean to suggest there that with the completion of that book, the 
ability to read materials with meticulous attention to details, etc., has been finally 
acquired. 

15 Vol. 1, p. viii. 

16 Notably Chapter 2, and Section 1 of Chapter 7. Some significance might 
have been found in the large number of cases in which settlors have recently sought 
to revoke “living trusts”. The indications are that trust-mindedness has been 
over-sold. In New York, where the salesmanship of the 1920’s was probably most 
aggressive and most successful, the litigation centers on § 23 of the Personal Prop- 
erty Law. Mr. Powell deals with it in vol. 1 at p. 621, and in vol. 2 at p. 997, but 
not as a corollary to the social engineering material. 

17 The functioning in fact of the attorney general as to charitable trusts might 
be explored, as well as the extent of the jurisdiction of state welfare departments 
over charitable institutions under the management of non-official trustees, and the 
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Mr. Powell omits much data which Mr. Ames made classical as the content 
of a course on trusts. Analogical extensions of the trust concept are ex- 
amined briefly in Chapter 3, but he feels that much error has arisen from the 
presentation of analogies, unaccompanied by examination of the closeness of 
the analogy; that without an excursion which may lead him into the fields of 
business associations, banking, and other aspects of commercial practice, there 
is more tendency to mislead than to instruct. Chapter 3 is a restrained 
excursion.1® One hesitates to say what is not in some part of these two 
volumes, but this chapter alone seems to reflect the trust in action, when the 
emphasis is not the “ familial core”. It seems meagre. The degree of con- 
scious or unconscious infiltration of the trust into business arrangements is 
not shown by or to be suspected from this material. Whether or not any 
trust course thus far designed has explored fully all the ramifications of this 
process, or has adequately traced in all detail the trust element in a scale of 
business transactions of ascending complexity, is beside the point. So far as 
the material goes and outside of Mr. Powell’s skilful handling of it as teacher, 
a vast field is roped off from the student.'® 

For informational value, for relational thinking, and even to minimize the 
gaps between theory and practice, it would have seemed worth while to give 
the student some idea of the extent to which the trust element, often inar- 
ticulated, does exist in business transactions. While such a trust may not be 
saved from some blurring of outline, by enforcement in a court of law or in 
bankruptcy or receivership or by other features of the setting in which it is 
found, it is a going part of legal and business institutions. An exclusion of 
this field seems to close the door not merely to information but to cases which 
can contribute at once to training in discriminate thinking and to under- 
standing of business transactions. 

One reverts, however, to admiration of Mr. Powell’s solid work. He has 
had a clear idea of what he wished to do, and he has done it brilliantly and 





social problem of whether and when such a jurisdiction can be asserted, consistent 
with good politics, given the reluctance of persons of local eminence to surrender 
their good works to the distant influences of the state capital. Do the safeguards 
generally thrown around investments by trustees apply to the trustees or directors 
of charitable corporations? In jurisdictions in which property held on unincor- 
porated charitable trusts is exempt from tort responsibility, is there a policy to 
exempt the trustees from individual liability therefor since they may not have 
indemnity from the res? 

18 Endorsement can be freely given to the distinction taken in this chapter 
between the trust as a substantive institution and as a remedy, even if the distinc- 
tion is sometimes not an exact one. 

19 Mr. Powell includes six cases on tracing of trust funds. Vol. 2, pp. 575-96. 
Three arose out of something resembling a family trust; three out of every-day 
business transactions. It would seem fully as important for counsel to know 
whether, in such transactions, he has something to trace as to know how to trace. 
Furthermore, the path of the tracer may be cut short by a bona fide purchase. 
This topic seems to have qualified under the test of “ deserving retention ”, but it 
gets very little attention, for there seems to be only a half-page summary of one 
case and a longish footnote quoting Pomeroy. P. 574. “Notice” is indexed 
only as it relates to tentative trusts. ‘“ Value” fails to get a place in the index. 
Rich as generally is the statutory material, there appear to be no references to the 
uniform acts dealing with transfers of various forms of property subject to equities 
of third persons, or to the uniform fiduciary act, or to statutes relating to realty 
conveyed to a grantee as “trustee” without more. The uniform acts raise nice 
questions of bona fide purchase, including, in Mr. Powell’s phrase used in another 
connection, “ the materiality of the diversities within the group.” Vol. 1, p. 94. 
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completely. Mr. Justice Holmes has given us the formula: “ the best test of 
truth is the power of thought to get itself accepted in the competition of 
the market.”’ It is apt to the thesis of Mr. Powell. Regardless of the result 
of the test so far as teaching is concerned, his two volumes are books I would 
have liked to have had beside me in practice. ‘ 
RALPH J. BAKER.* 





BOOK NOTES 


CasEs ON Pusiic Utiity Recutation. Edited by Irston R. Barnes. Ann 
Arbor: Edwards Bros., Inc. 1933. Pp. iii, 276. $3.50. 


Mr. Barnes’ collection is one that might well form the starting point for 
an examination of the present status of public utility regulation. Because of 
the scarcity of recent unbiased treatments of this topic, any organization 
of material is desirable and helpful. The selections begin with the leading 
cases delimiting the concept of a “ public utility ”. Succeeding this group are 
cases involving certain fundamental phases of utility regulation, such as its 
subjection to judicial review and the demarcation of the legitimate area of 
state regulation. The controversial valuation adjudications follow, including 
the most important from Smyth v. Ames, 169 U. S. 466 (1898), to the very 
recent Los Angeles Gas & Electric Corp. case, 289 U. S. 287 (1933). The 
concluding material deals with current problems, such as the control of se- 
curity issues, intercompany relations, and interstate transmission and rate 
regulation. Decisions defining the position of the Federal Power Commission 
come at the very end, appropriately so in view of the possible extension of 
its powers as a solution of some of the present troublesome issues. A few 
well-framed questions posed after each case serve to bring out its important 
features. The volume is a well-balanced collection, although there are re- 
grettable deletions within some of the cases themselves, particularly in the 
decisions of the United States Supreme Court, where what the court says is 
so often of great importance. The replacement of omissions with short sum- 
maries by the editor indicates that the book is intended for use by students 
of economics and of government as well as of law. 


A View or Europe, 1932. By Paul van Zeeland. Baltimore: The John 
Hopkins Press. 1933. P. 153. $1.75. 


Mr. van Zeeland, writing from the experience gained as Director of the 
National Bank of Belgium and Deputy Director of the Bank for Interna- 
tional Settlements, paints a realistic and uncompromising picture of modern 
Europe. The post-war crisis, precipitated, at least, by the universally ma- 
ligned but nevertheless almost universally practiced economic nationalism, 
is clearly traced through all its various stages. The futility of the mora- 
toriums, exchange regulations, clearing agreements, and the handicaps under 
which the League of Nations and the Bank for International Settlements 
have been operating during the whole period are clearly pointed out. Nor 
can one read the book without an appreciation of the difficulties which the 





* Professor of Law, Harvard Law School. 
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absence of the United States from the conferences attempting to cope with 
the problems has caused, and is still causing. It is quite evident that from 
the viewpoint of the European economist, no satisfactory solution of the 
problems, economic and political, which confront his part of the world can be 
reached without the whole-hearted codperation of the United States. But 
whatever may be the ultimate desirability of such a course, this penetrating 
analysis, yet simple exposition, of the past fifteen years cannot fail to be of 
value to anyone interested in an ultimate solution based on facts which we 
are being forced to face. 


Cases ON Quasi-Contracts. By Edwin H. Woodruff. Third edition by 
Herbert D. Laube. Indianapolis: The Bobbs-Merrill Co. 1933. Pp. 
xix, 682. $5.00. 


This edition brings to date the excellent casebook which was last revised 
by Professor Woodruff in 1917. Professor Laube has well accomplished his 
avowed purpose “to prolong the usefulness of Professor Woodruff’s valuable 
collection of cases.” His choice of recent decisions in substitution for older 
ones is admirable, and the notes to material appearing in law reviews are ex- 
haustive. Otherwise the work remains substantially as Professor Woodruff 
left it, both in arrangement and in balance. It is perhaps to be regretted that 
Professor Laube was so loyal to his task of strict revision. Undoubtedly it 
is because of this that he did not make the changes in structure which he must 
have felt desirable from his personal viewpoint, since every instructor, even 
when teaching from his own book, continually finds that he would like to 
change the emphasis or location of groups of cases. The same reason, per- 
haps, accounts for the omission of corresponding equity cases, without which 
a subject which is primarily equitable in nature is incomplete. 


THE Pusiic CAREER OF WILLIAM M. Evarts. By Brainerd Dyer. Berkeley: 
University of California Press. 1933. Pp. xv, 298. $3.50. 


The narration of the events in the career of William M. Evarts is the prin- 
cipal content of this book. The character analysis common in current biog- 
raphies is subordinate and is left largely for the reader to infer from the 
facts. The brevity of the work prevents the author from supplying much of 
the background of the times when this statesman and leader of the bar was 
prominent. However, publication of much heretofore unavailable data should 
make the work of value to historians. Lawyers may find the biography less 
interesting, because the discussion of Evarts’ part in many famous trials of 
his period, such as the defense of President Johnson and the Legal Tender 
Cases, is somewhat wanting in legal detail. 


THE AUTOMOBILE COMPENSATION PLAN. By Patterson H. French. New 
York: Columbia University Press. 1933. P. 262. $3.50.. 


In recognition of the social need for prompt recovery by victims of auto- 
mobile accidents and the harm caused other litigation by crowded dockets, a 
plan for administrative disposition of automobile cases similar to that now 
utilized under workmen’s compensation statutes has been urged as a panacea. 
Opposition to the proposal has been vigorous. Mr. French attempts a dis- 
passionate analysis, and has thoroughly treated most of the possible complica- 
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tions that might arise, both in the insurance features of the plan and in the 
judicial review of the administrative decisions. The analogy to workmen’s 
compensation laws is relied upon heavily throughout, although the probable 
effects of the inclusion of higher-income classes under the automobile plan are 
taken into account. The evil of “runners” pressing claims has been con- 
sidered, but the possibility of a wholesale exportation of actions from a state 
adopting the plan would seem to deserve some space. In evaluating the place 
of such a plan in American administrative law, the modern tendency to avoid 
court litigation, as exemplified in the arbitration statutes, might have been 
discussed. 
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